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KACDL  

Together in 2011, we helped improve Kentucky’s justice 
system in a way that would not have happened but for our 
efforts. Let’s take a quick look at our KACDL work in 2011.  
 
We are the state’s most energetic implementers of HB 463, 
empowered by our substantial education on its many 
provisions. We had hundreds of members at our Spring and 
Fall CLE programs developed by Dan Goyette, increased our 
membership to record highs, improved our financial 
reserves to the best in our history, re-started our 
newsletter, improved our website through the work of 
Michael Healy, had vigorous advocacy before the Legislature 
with the professional advocacy of Ernie Lewis and Bob Lotz’ 
critical Legislative Committee analysis, made criminal rules 
proposals through the leadership of David Hoskins, we have 
a strong Executive Director Amber Greathouse who keeps us 
working well, and we have strong Committee Chairs 
 

 David Hoskins, Rules 
 Bob Lotz, Legislative 
 Larry Simon, Amicus 
 Russ Baldani, Strike Force 
 Dan Goyette, Education 

  
Thanks for all who helped advance our Association in 2011. 
It has been a privilege.  

 

A Satisfying Year as KACDL President  

 

HB 463: Pretrial Release 

Introduction: Law enforcement attitudes toward HB 463.  In 

previous articles in the KACDL newsletter, we introduced House 

Bill 463 and looked at the issue of arrests under KRS 431.005.  

Since that time, law enforcement has presented to the Task 

Force on their extreme displeasure with the provisions of HB 

463 as it pertains to arrests.  In remarkable testimony, law 

enforcement contended that one function of a misdemeanor 

arrest was to get the arrestee to confess to other crimes and to 

have the opportunity to search the arrestee.  Law enforcement 

stated that they needed the General Assembly to restore KRS 

431.005 to its original provisions in order to continue to reap 

what they viewed as they legitimate benefits of being able to 

take an arrestee into custody.   

We now turn to another area of significant change in HB 463—

that of pretrial release.   
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Pretrial release:  the promise and the reality.  Criminal defense 

lawyers know better than anyone the difference between what 

our pretrial release laws promise and the reality.  After all, 

Section 17 of the Kentucky Constitution outlaws “excessive bail” 

and Section 16 makes “all prisoners” bailable “unless for capital 

offenses when the proof is evident or the presumption great.”  

This is reinforced by RCr 4.02.  RCr 4.10 expresses a preference 

for release on personal recognizance.  RCr 4.16 states that bail 

“shall not be oppressive and shall be commensurate with the 

gravity of the offense.”  KRS Chapter 431.510-.670 is replete 

with the notion that the only purpose of pretrial release is to 

ensure reappearance.  That‟s the promise.  The reality is far 

different.  Many judges set bonds according to the severity of 

the offense.  Many judges set bonds without looking at data.  

Many judges set bonds to ensure that the person stays in jail 

December  2011  

 

Please see HB 463 on page 4 

By Ed Monahan 

 

By Ernie Lewis 

 
 

 

 

 

President Ed Monahan and featured speaker William R. 
Gallagher, Arenstein & Gallagher, Cincinnati, Ohio who 
presented on “Social Networking Evidence:  Getting It, 
and Getting It In.” 
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Silver Anniversary KACDL Conference a Success 

The Kentucky Supreme Court Criminal Rules Committee 

is chaired by Justice Will T. Scott. Members of that 

Committee are: Dan Goyette; David Nicholson, David 

Stengel; Ed Monahan; Jeanne Anderson; Len Ogden; Ray 

Larson; Rick Bartley; Rob Sanders; Sam Manly; Steve 

Hurt; Thomas Clark and Douglass Farnsley. It met October 

19, 2011 to consider proposals. The KACDL Riverside 

proposal was discussed and the majority voted against it, 

saying it was already in effect with judges reviewing 

information provided by the pretrial release officer within 

12 hours. A modified version will be resubmitted.   

The Criminal Rules Committee meets again December 15, 

2011. Let your Supreme Court Justice know you want the 

below proposals adopted to create a fairer process. 

The KACDL Rules Committee surveyed KACDL 

Membership and reviewed changes to the Rules and 

recommended the following proposals, which the Board 

approved at the June 2011 meeting.  

First Vice-President David S. Hoskins of Corbin chairs the 

KACDL Rules Committee.  KACDL Committee members 

are: Robin Webb, Sam Manly, Tucker Richardson, Jerry 

Cox, Dan Goyette, Bob Lotz, and Bill Johnson.   

 

KACDL Proposals to the KY Supreme Court Criminal Rules Committee 

 
RCr 3.02 Initial Appearance Before the Judge 

(2) Any person making an arrest without a warrant shall 

take the arrested person without unnecessary delay, and 

in no case more than 48 hours after making the arrest, 
before a judge and shall file with the court a post-arrest 

complaint specifying the offense for which the arrest was 

made and the essential facts constituting probable cause 

on which the complaint is based.  Such complaint need 

not be verified but shall be signed by the person making 

the arrest.  If the judge before whom the arrested person is 

taken is in a county other than the county in which the 

offense was committed, the judge shall proceed as 

directed in paragraph (1) of this Rule 3.02 as on an arrest 

under warrant in a county other than that in which the 

warrant was issued.  

 RCr 3.05 Cautioning of Accused - Appointment of 

Counsel 

(1) At the time of the defendant’s appearance the judge 

shall inform the defendant of the charge against him or 

her and of his or her right to a preliminary hearing or a 

trial, and shall advise the defendant of his or her right to 

have counsel.  The defendant shall be informed also that 

he or she is not required to make a statement and that any 

statement made by him or her may be used against him or 

Please see Proposals on page 5 

By: Amber Greathouse 
 

By David Hoskins 

 
 

 

Front Row: Russ Baldani, Mark Bubenzer, Jerry Cox, Rebecca DiLoreto, 
Tucker Richardson.   Back Row: Dan Goyette, Mark Stanziano, William 
Johnson, Bob Lotz, Ed Monahan. 

Past KACDL Presidents  

At our 25
th

 Anniversary of our Association’s forming, past-
presidents gathered to continue to support the work of the 
Association with their presence. Each presented in the closing 
panel with a litigation practice tip. Their years of experience in 
litigation and leadership have shaped the criminal justice 
system in our Commonwealth. Thanks to each for their service 
to KACDL and the work of justice. 

 

The October 28, 2011 Annual KACDL Conference led by Dan 
Goyette was a resounding success. The over 80 participants 
heard from HB 463 leaders. Michael Brown, Secretary, Justice 
& Public Safety Cabinet, Rep. John C. Tilley, sponsor of HB 
463, Laurie K. Dudgeon, Director, Administrative Office of the 
Courts. We also heard from Kentucky Supreme Court Justices 
Lisabeth Hughes Abramson and Court of Appeals judges Sara 
Walter Combs and Thomas B. Wine, and Judge Stan 
Billingsley (Ret.). NACDL’s William R. Gallagher, Arenstein & 
Gallagher, Cincinnati, Ohio presented an important program on 
Social Networking Evidence: Getting It, and Getting It In.  
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DUI Tip: Make the Cop Your Friend 

 All too often, lawyers try to destroy cops in DUI trials. This is 
always a wonderful feeling if successful. If you fail, chances of 
prevailing are greatly diminished. Lawyers are far better off 
making the cop your witness, your best friend. The cop should 
be used to advance your theory of the case. This is done by 
asking only closed ended questions that you know the answers 
to. You will know the answers by doing the appropriate 
discovery and motions to suppress. You will only ask the cop 
closed ended questions that are favorable to your client. This 
would include areas of driving that your client did properly. 
Things such as not speeding, not weaving, not crossing any 
lines, stopping appropriately…. Do not talk about any improper 
conduct of your client. On field sobriety testing, ask closed 
ended questions about things your client did correctly on the 
tests. The clues or indicators can be found in the DUI 
Standardized Field Sobriety Testing Course available through 
Eastern Kentucky State University.  An example of this may be a 
client who took the walk and turn test and who missed heel-to-
toe on several steps and did not maintain his balance on the 
instruction phase, being 2 clues. This would constitute a failure 
of the test. Cross-examinations should deal with the clues and 
things your client did correct. These could be, he began the test 
on time, did not step off the line, took the right number of steps 
out and back, did not use his arms for balance, made a proper 

KACDL 2011Awards Given 

 KACDL Fair Administration of Justice Award - Presented to a member of the 
judiciary who has served and advanced the interests and cause of justice by 
fairly applying constitutional principles and impartially presiding in criminal 
proceedings. 2011 Recipient: Judge Boyce F. Martin, Jr., United States 
Court of Appeals for the Sixth Circuit  

KACDL Frank E. Haddad, Jr. Award -Presented to a criminal defense lawyer 
in recognition of exceptional professional achievement which has had a 
profound effect and sustained impact on the protection of the constitutional 
rights of citizens accused or convicted of a criminal offense. 2011 Recipient: 
Chastity R. Beyl, Jefferson County Public Defender 

KACDL Media Award - Presented to a reporter or editor who has informed 
Kentucky citizens about the critical constitutional roles of criminal defense 
lawyers, public defenders or criminal defense organizations in ensuring the 
individual liberties guaranteed by our Bill of Rights. 2011 Recipient: Valarie 
Honeycutt Spears, Lexington Herald-Leader 

KACDL Juvenile Justice Award - Presented to a member of the bar in 
recognition of outstanding contributions to and exceptional achievement in 
the development of juvenile law and the representation of children in 
delinquency and transfer proceedings, as well as in matters involving status 
offenses and detention. 2011 Recipient: Leslie K. Smith, Jefferson County 
Public Defender 

KACDL Bill of Rights Enforcer Award-Presented to a citizen of the 
Commonwealth of Kentucky who, while not a practicing criminal defense 
lawyer, has effectively supported and vigilantly protected the Bill of Rights 
for all citizens accused of crime and subjected to prosecution by the 
government. 2011 Recipient: Michael B. Healy, former KACDL Executive 
Director 

turn and the like. Again, do not ask the cop about things your 
client did not do well. Other indications of sobriety can be 
elicited from the cop to advance your theory of the case. These 
could include following directions, no difficulty producing 
documents, no slurred speech….. 
 
Using this technique, the cop can be your best friend and help 
advance your theory of the case.   

 
Wilbur M. Zevely                                                           
Busald Funk Zevely, P.S.C. 
226 Main Street 
Florence, KY 41042 
 
Jerry J. Cox, PSC 
115 Richmond St. P.O. Box 1350 
Mt. Vernon, KY 40456 
Office: 606-256-5111 
 
Zevely is the author of:  

 Kentucky Driving Under the Influence Law, 2011-2012 ed.  
 Trends in DUI Discovery, 2011 ed.: Leading Lawyers on 

Developing Effective and Innovative Discovery Practices for 
DUI Cases (Inside the Minds)  

 

 

 

KACDL Public Policy Award- Presented to a member of the legislative or executive 
branches of government who has established and/or implemented public policy that 
protects individual liberties, ensures a fair process, and guarantees reliable results in 
criminal cases. 2011 Recipients: Rep. John Tilley and Sen. Tom Jensen, Chairs Judiciary 
Committees 

 

Leslie K Smith, Michael Healy, Ed Monahan, Chastity R. Beyl, Rep. John Tilley. 
Judge Boyce Martin, Senator Tom Jensen and Valarie Honeycutt Spears were 
not present. 

http://store.westlaw.com/kentucky-driving-under-influence-law-2011-2012/164712/22126152/productdetail
http://store.westlaw.com/trends-in-dui-discovery-2011-leading-lawyers-on-developing-effective/183100/41088599/productdetail
http://store.westlaw.com/trends-in-dui-discovery-2011-leading-lawyers-on-developing-effective/183100/41088599/productdetail
http://store.westlaw.com/trends-in-dui-discovery-2011-leading-lawyers-on-developing-effective/183100/41088599/productdetail
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pending trial.  Many judges routinely set high bonds out of fear 

that a headline will later appear due to a crime committed by 

the person while out on bond.  And some judges set bail in 

order to coerce a plea to time served.  Will HB 463 change 

these practices? 

What HB 463 does generally with pretrial release. Will HB 463 

deliver the promise, or will this new statute be applied only in 

the breach?  Time will tell.  Generally, HB 463 is consistent with 

previous efforts to mandate that judges utilize the rules and 

the law to ensure reappearance for trial all the while being 

consistent with the presumption of innocence.  It requires the 

use of risk assessment instruments to fashion conditions of 

pretrial release consistent with the risk of nonappearance.  It 

requires a person who poses a low risk to be released either on 

an unsecured bond or on his own recognizance.  It requires 

judges to follow guidelines set up by the Supreme Court that 

work toward release of moderate and high risk individuals.  

And it sets up a system of jail credits to ensure that for those 

persons who cannot make bond release will occur anyway.   

Risk assessments.  KRS 446.010(33) includes a definition of 

“pretrial risk assessment”:  “an objective, research based, 

validated assessment tool that measures a defendant‟s risk of 

flight and risk of anticipated criminal conduct while on pretrial 

release pending adjudication.”  Simply put, the pretrial release 

officer is required to conduct a pretrial risk assessment, and 

the judge setting the conditions of pretrial release is required 

to use that assessment in making his or her decision.  The 

clear intent of HB 463 is to reduce rank subjectivity and 

political considerations from the pretrial decision-making of 

judges and replace it with scientific objective risk assessments.   

Low risk.  KRS 431.066(1) requires the court to consider 

whether the defendant is a flight risk or not, whether he is 

likely to appear for trial, and whether he is likely to be a 

danger to the public if released.  Where the person is good to 

go on all three criteria, KRS 431.066(2) states that “the court 

shall order the defendant released on unsecured bond or on 

the defendant‟s own recognizance subject to such other 

conditions as the court may order.”  Could it be any clearer 

than that? 

Moderate risk.  KRS 431.066(3) states that where the 

defendant is a moderate risk on all three criteria, the court 

“shall release the defendant under the same conditions” as low 

risk, but is also required to consider ordering the defendant to 

be placed on a GPS device, to undergo drug testing, and 

increased supervision. 

Supreme Court Guidelines.  KRS 27A.096(1)&(2) require the 

Supreme Court to establish guidelines for judges to use when 

ordering pretrial release and monitored conditional release 

where the risk and needs assessment indicate that they are moderate 

or high risk and they would otherwise be placed in jail.  The Court is 

also to establish guidelines for judges to use “to determine whether 

defendants whose pretrial risk assessments indicate that they are 

moderate or high risk and are eligible for pretrial supervision.”  

Judges must use the guidelines when setting bail conditions. KRS 

27A.096(3).  

OR bonds and bond conditions.  Scott West, General Counsel of DPA, 

has written extensively and well on HB 463.  He notes the interplay 

between the setting of bond conditions and the decision regarding 

whether a bond will be secured or not.  He says:  “KRS 431.525 is the 

statute which refers to setting the „amount‟ of the bond.  KRS 

431.066 is the statute which determines, based on certain risk 

factors, whether a bond will be unsecured, or subject to own 

recognizance.  If a judge, in his/her discretion thinks that the nature 

of the offense and the criminal history warrants a dollar amount, the 

judge will set that amount, and then refer to KRS 431.066 and make 

the bond „unsecured‟ if the statutory considerations require it.    

Likewise, if the nature of the offense is „not so bad‟ relative to other 

crimes, and there is no criminal history, the judge may choose to set 

a zero amount bond under KRS 431.525, in which case the „O.R. 

provision of KRS 431.066 would apply.” 

Bail for multiple misdemeanors.  HB 463 amends KRS 431.525(4) to 

state that when a person is charged with multiple misdemeanors not 

involving physical injury or sexual contact the bail shall be in one 

amount set at a level no higher than fines and court costs for the 

highest of the misdemeanors.  

Bond pending appeal for multiple misdemeanor convictions.  Bail 

pending appeal of a misdemeanor conviction not involving physical 

injury or sexual contact is limited to double the amount of the 

maximum fine that could have been imposed on one of the 

misdemeanors.   

The use of evidence based practices in supervision.  AOC is required 

to use evidence-based practices for supervision and intervention 

programs that function pretrial.  “‟Evidence-based practices‟ means 

intervention programs and supervision policies, procedures, 

programs, and practices that scientific research demonstrates reduce 

instances of a defendant‟s failure to appear in court and criminal 

activity among pretrial defendants when implemented competently.”    

The Supreme Court is required to measure the effectiveness of their 

supervision and intervention programs and to monitor and audit 

those programs for effectiveness.  Programs that use evidence-based 

practices will receive funding while others will not.  The provisions 

regarding evidence based practices are not effective until July 1, 

2012. 

Jail credit.  What happens when an arrested person cannot make bail?  

KRS 431.066(4) states that the court “shall” permit the defendant a 

“credit of one hundred dollars ($100) per day as a payment toward 

the amount of the bail set for each day or portion of a 

day that the defendant remains in jail prior to trial.”  

Once the arrestee has served sufficient time, the court 

HB 463 from page 1 

Please see HB 463 on page 6 
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her.  The judge shall further decide based upon the facts as stated in the complaint or the post-arrest complaint 

whether there is probable cause to believe the defendant has committed the crime charged in the complaint or post-

arrest complaint.  If the judge finds that no probable cause exists, the defendant shall be released from custody.  If 

the judge finds probable cause exists, the judge shall notify the attorney for the Commonwealth, allow the defendant 

reasonable time and opportunity to consult counsel, and release the defendant on personal recognizance or admit the 

defendant to bail if the offense is bailable. 

 RCr 9.40 Peremptory Challenges 

(1) If the offense charged is a felony, the Commonwealth is entitled to six (6) peremptory challenges and each defendant 

to ten (10) peremptory challenges.  If the offense charged is a misdemeanor, the Commonwealth is entitled to three (3) 

peremptory challenges and the defendant or defendants jointly to three (3) peremptory challenges.   

 (3) If more than one defendant is being tried, each defendant shall be entitled to at least four additional peremptory 

challenges to be exercised independently of any other defendant. 

 

 

An invoice for your 2012 membership in the 

Kentucky Association of Criminal Defense 

Lawyers was mailed October 10, 2011 

 KACDL’s 2011 Work has been significant: 

  KACDL played a pivotal role in 

the significant overhaul of our drug 

and sentencing laws; 

  Our statewide membership grew 

in 2011 to over 270 members; 

  During 2011 we provided top-

notch legal training to over 120 at 

our regional video seminars  We 

had 100 participants at our DUI 

Seminars and over 80 at our 25th 

Annual Conference; 

  We have a Strike Force dedicated 

to protecting our membership; 

  We are active in the Kentucky 

General Assembly as well as in the 

rules process, advocating for justice 

for our clients and a more fair 

administration of justice. 

Membership Renewals for 2012 

 

KACDL is the only organized, statewide, all-inclusive 
group of criminal defense lawyers in Kentucky.  

 

The coming 2012 promises to be another 

challenging year in criminal defense law.  

KACDL members will receive real time      

e-mail updates on the legislative process 

from our agent, Ernie Lewis, and     

notification when it is time to contact your 

legislators with your opinion.   

In June 2012 the KACDL Video Seminars 

will summarize the session’s results with 

Ernie’s Legislative Update, and thoughts 

concerning how the new laws will impact 

you and your practice. 

We ask that you take action to renew your 

membership. 

Our membership is our strength.  

Thank you for your support and thank you 

for your attention to renewing your 

commitment to KACDL. 

Proposals from page 2 

By Amber Greathouse 

 
 

 
Amber Greathouse 

KACDL Executive Director 
502-229-0998 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

What was left on the drafter‟s table?  As HB 463 progressed through the 

session, some of the best provisions were excised.  For example, at one 

time HB 463 stated that “No court shall knowingly set a high bail to 

ensure that any defendant, indigent or not, who does not pose a high 

risk of flight, a high risk of not appearing for trial, or poses a high risk 

of danger to self or others remains in jail prior to trial.”   

 

KACDL should join DPA in litigating when judges do not follow the 

progressive provisions of HB 463.  Since the passage of HB 463, DPA 

has been engaged in extensive education of public defenders 

throughout the Commonwealth on the pretrial release provisions.  

Sample motions have been produced.  Litigation is being encouraged 

when judges fail to follow HB 463.  Members of KACDL, whether public 

defender or private lawyer, should likewise vigorously enforce these 

new pretrial release provisions.   

 

 

HB 463 from page 4 

the amount of the bail set for each day or portion of a day 

that the defendant remains in jail prior to trial.”  Once the 

arrestee has served sufficient time, the court “shall order the 

defendant released from jail” on conditions set by the court.  

If the court decides not to release the arrestee, “the court 

shall document the reasons for denying the release in a 

written order,” which is obviously appealable.   

 

What if the court doesn‟t feel like releasing the arrestee?  

Has HB 463 eliminated the ability of a court to keep people 

in jail where objective criteria point to release?  

Unfortunately, there are a number of provisions upon which 

a judge can hang her hat to keep people in jail based upon 

the risk of flight or danger to self or others.  For example, 

KRS 431.525(6) states that the bail provisions “shall not 

apply to a defendant who is found by the court to present a 

flight risk or to be a danger to others.”  In addition, the jail 

credit in KRS 431.066(2) does not apply for persons found 

by the court “to present a flight risk or to be a danger to 

others.”  It will be up to defense counsel to hold the court‟s 

feet to the fire on these exceptions or the exceptions will 

swallow the rule.   

 

Bail and presumptive probation.  KRS 218A.135 establishes 

that where a person is charged with an offense under KRS 

218A “for which a conviction may result in presumptive 

probation,” he shall be “placed on pretrial release on his or 

her own recognizance or on unsecured bond.”  This does 

not apply if the court finds the person presents a flight risk 

or is a danger to himself or others.   

 

The KACDL website is a source of information and a way to steer potential clients to 

KACDL members.  The KACDL website is at: http://www.kacdl.net The Members Section 

of the KACDL website (www.kacdl.net) can be one of the most useful internet resources 

for your legal practice. 

In the Members Section you will find a number of legal handbooks for downloading in 

PDF format, including recent editions of Defending a Federal Criminal Case, Federal Rules 

of Criminal Procedure: Application and Practice, and Manual on Recurring Problems in 
Criminal Trials. 

The Motions and Briefs section and Recommended Experts section need your 

contributions.  Currently you will find lists for Computer, Shaken Baby and Psychology 

experts, motions to modify bond, dismissal due to prosecutorial misconduct and pre-

indictment delay, objection to forfeiture, several motions for a speedy trial and three 
appellate brief samples. 

The more samples we have available the more useful the section will be.  If you have a 

motion that you are particularly proud of, I encourage you to forward a copy to Amber 

Greathouse at kacdl2000@yahoo.com for inclusion on the association website. 

Whenever you have a good experience with a forensic expert, please forward his or her 
contact information to Amber Greathouse for inclusion in the Experts database. 

All members of KACDL can access the Members Section of the website.  For login and 

password information, contact Michael Healy at michael.healy@ky.gov You will find the 
link to the Members Section at the far right in the banner at the top of the homepage. 

I encourage you to log in and see what is available, and I strongly encourage you to be a 

contributor to the legal resources on the site to strengthen the practice of criminal defense 

in Kentucky. 

 

KACDL Website – Check it Out 

By:  Michael Healy 

 
Michael Healy receives award from Frank Mascagni 

 

Ernie Lewis 
KACDL Legislative Agent 

502-545-3142 
 

Ed Monahan presents 
award to Valerie 
Honeycutt Spears 

 

http://www.kacdl.net/
http://www.kacdl.net/
http://us.mc1613.mail.yahoo.com/mc/compose?to=kacdl2000@yahoo.com
mailto:michael.healy@ky.gov

