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KACDL NEWSLETTER 

Dear Colleagues, 
  
Our statewide organization is growing  with 
increasing influence because of your work and 
the work of our new Executive Director, Amber 
Greathouse, our Legislative Agent, Ernie Lewis, 
and those working on one of the KACDL 
Committees, on the Board, facilitating the video 
education. Thanks to each of you. All these 
efforts by you advances our work, seeking a 
criminal justice system that provides more just 
results for our clients. We know that lawyers 
make a difference and good lawyering makes a 
big difference when the rights and liberty of an 
individual are at stake. 
  
I hope that you join a Committee and help us 
make more progress with your talents. 

  
Ed Monahan, KACDL President 

 

INTRODUCTION TO HOUSE BILL 463 

 
By now, most of you have started to implement 
the provisions of HB 463.  Over the next few 
issues of the KACDL Newsletter, I will be 
reminding you of the important changes being 
made to our criminal justice system by the 
passing of this significant piece of legislation.   
 
Context.  One cannot understand what was 
done in HB 463 without also knowing its 
context.  Passing HB 463 could only have taken 
place because incarceration in Kentucky was 
out of control.  Professor Lawson accurately 
described what was occurring in a series of 
three law review articles last decade, saying 
that unless something was done we would have 
30,000 people in prison before 2014, requiring 
the building of several new prisons.  The PEW 
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Center on the States listed Kentucky as having 
the highest rate of growth of incarceration of 
any of the states.  Senator now Judge Dan Kelly 
began to try to convince his fellow legislators 
that our criminal laws were producing an 
unsustainable level of prison population growth 
and spending.  And a series of commissions and 
task forces attempting to bring the 
incarceration level down failed.  It took the Task 
Force on the Penal Code and Controlled 
Substances led by Senator Tom Jensen and Rep. 
John Tilley to finally bring about the change that 
is HB 463. 
 
Philosophy.  Section 1 of HB 463, now located 
in KRS 532, establishes new sentencing policy 

Summer 2011  

Please see Introduction to HB 463 on page 4 

By Ernie Lewis 
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Registration is now open for the much 
anticipated day long DUI Seminars.  There will be 
three convenient locations to choose from:  
Covington on August 19, Lexington on August 29 
and Louisville on September 23.  Some topics to 
be covered are 
•  Common fact-pattern DUI cases and related 
case law   
•  How to win DUI jury trials 
•  How to effectively voir dire for different types 
of DUI cases 
•  How, and when, to use experts 
•  How to effectively cross examine police 
officers 
•  The use and cross examination of NHTSA Field 

Sign Up Now for Advanced DUI Seminars 

 American Council of Chief Defenders issues policy 
statement designed to reduce local government jail 
costs and focus on safety and flight risks 

 
The American Council of Chief Defenders (ACCD)  are calling for 
national standards designed to safely prevent unnecessary 
detention before trial and improve pre-trial practices while 
reducing local government spending. 

 
Our legal tradition and all available evidence reflect the importance 
of reserving pretrial detention for only the most carefully limited 
circumstances. In a 1986 Supreme Court opinion, then-Chief Justice 
William H. Rehnquist stated: “In our society liberty is the norm, and 
detention prior to trial is the carefully limited exception.” Yet, 
current pretrial release practices throughout the country frequently 
result in the unjust, unnecessary, expensive, and prolonged 
detention of many individuals prior to trial. 

 
“As chief defenders whose staff represent indigent clients across 
our nation, we call upon ourselves and our defender staff, 

NATION’S CHIEF DEFENDERS CALL FOR IMPROVING PRETRIAL RELEASE 

 

“Kentucky has led the way in 

pretrial best practices since 

abolishing commercial bail 

bonding in 1976.”  

Tests 
•  How to beat “the number” 

You will not want to miss these very 

informative seminars led by Wilbur Zevely, 

Jerry Cox, Jim Cox, John Harralson, Tucker 

Richardson, and Fred Peters.  Please hurry, 

registration is limited to only 20 people per 

site.  Please check our website or contact 

Amber T. Greathouse by phone at 502-229-

0998 or by email at kacdl2000@yahoo.com 

 

prosecutors, judges, pretrial release officers and policymakers 
to continue reform of pretrial release practices, with a new 
commitment in our nation to ensure that pretrial release is 
indeed the norm,” said Edward Monahan, chairman of the 
ACCD and public advocate at the Kentucky Department of 
Public Advocacy. 

 
The ACCD’s Policy Statement on Fair and Effective Pretrial 
Justice Practices outlines key steps for defenders, prosecutors, 
judges, pretrial release offices and policy makers and contains 
four recommendations:  

pretrial release condition disproportionately affects the 
poor and minorities, undermines the concept of justice  

 Examine pretrial release practices to identify key 
areas of improvement 
 Identify and implement national standards and best 
practices 
 Collaborate with criminal justice stakeholders to 
improve pretrial practices 

Please see Pretrial Release on page 5 

By Ed Monahan 
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KACDL Proposals to the KY Supreme Court 

Criminal Rules Committee 

 First Vice-President David S. Hoskins of Corbin, Chairs the 

KACDL Rules Committee.  Committee members are: Robin 

Webb, Sam Manly, Tucker Richardson, Jerry Cox, Dan 

Goyette, Bob Lotz, and Bill Johnson.  The KACDL Rules 

Committee surveyed KACDL Membership and has been 

reviewing changes to the Rules and recommended the 

following proposals, which the Board approved at the June 

2011 meeting. 

 

RCr 3.02 Initial Appearance Before the Judge 

 

(2) Any person making an arrest without a warrant shall take 

the arrested person without unnecessary delay, and in no case 

more than 48 hours after making the arrest, before a judge 

and shall file with the court a post-arrest complaint specifying 

the offense for which the arrest was made and the essential 

facts constituting probable cause on which the complaint is 

based.  Such complaint need not be verified but shall be signed 

by the person making the arrest.  If the judge before whom the 

arrested person is taken is in a county other than the county in 

which the offense was committed, the judge shall proceed as 

directed in paragraph (1) of this Rule 3.02 as on an arrest under 

warrant in a county other than that in which the warrant was 

issued.  

 

RCr 3.05 Cautioning of Accused - Appointment of Counsel 

(1) At the time of the defendant’s appearance the judge shall 

inform the defendant of the charge against him or her and of his 

or her right to a preliminary hearing or a trial, and shall advise 

the defendant of his or her right to have counsel.  The 

defendant shall be informed also that he or she is not required 

Professor Jonathan Turley Visits KACDL at the KBA Convention 

 
Following his presentation to the Kentucky Bar 
Association, "The Criminalization of America: The 
Expanding Use of the Criminal Code to Address Bad 
Conduct," Professor Turley met with KACDL officers 
and members at the Association's display booth. 

Left to right are KACDL's President-Elect Frank 
Mascagni, Director-at-Large and Legislative Agent Ernie 
Lewis, President Ed Monahan, Professor Turley, 
Seventh District Vice-President and Kentucky State 
Senator Robin Webb, and Director ex officio Dan 
Goyette. 

Professor Turley was the keynote speaker at the 22nd 
Annual KACDL Conference and Criminal Defense 
Seminar in 2008. He addressed the KBA Annual 
Convention each of the past two years. 

Professor Turley is a nationally recognized legal scholar 
and professor at the George Washington University 
School of Law. He is also a practicing criminal defense 
attorney. He is a frequent witness before the House 
and Senate on Constitutional issues, and he has written 
columns on Constitutional law for the New York Times, 

to make a statement and that any statement made by him or her may be 

used against him or her.  .  The judge shall further decide based 

upon the facts as stated in the complaint or the post-arrest 

complaint whether there is probable cause to believe the defendant 

has committed the crime charged in the complaint or post-arrest 

complaint.  If the judge finds that no probable cause exists, the 

defendant shall be released from custody.  If the judge finds 

probable cause exists, the judge shall notify the attorney for the 

Commonwealth, allow the defendant reasonable time and opportunity 

to consult counsel, and release the defendant on personal recognizance 

or admit the defendant to bail if the offense is bailable. 

 

RCr 9.40 Peremptory Challenges 

 

(1) If the offense charged is a felony, the Commonwealth is entitled to 

six (6) peremptory challenges and each defendant to ten (10) 

peremptory challenges.  If the offense charged is a misdemeanor, the 

Commonwealth is entitled to three (3) peremptory challenges and the 

defendant or defendants jointly to three (3) peremptory challenges.   

 

(3) If more than one defendant is being tried, each defendant shall be 

entitled to at least four additional peremptory challenges to be 

exercised independently of any other defendant. 

 

If you have additional rules ideas or if you would like to join this 

Committee, contact David at (606) 526-9009 or by email at 

davidhoskins@bellsouth.net. 

 

Washington Post, Los Angeles Times, USA Today and 
The Wall Street Journal. Professor Turley's website was 
voted the top Legal Theory blog by the ABA Journal in 
2008. Visit Professor Turley's blog at 
jonathanturley.org 

 

 

Frank Mascagni, Ernie Lewis, Ed Monahan, Jonathan 
Turley, Senator Robin Webb, and Dan Goyette 

 

http://jonathanturley.org/
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for Kentucky.  There are five policy goals:  maintaining public safety; holding offenders accountable; reducing 
recidivism; reducing criminal behavior; and improving outcomes for offenders.  There is an assumption inherent in 
the law that corrections policies can shape human behavior by making them accountable.    Punishment per se and 
“just desserts” are not articulated as policy goals.  Counsel should find ways to use this sentencing philosophy shift 
in sentencing motions and arguments.   
 
Use of science.  Before HB 463, it can be said that Kentucky used a hodge-podge of methods in our criminal justice 
system.  HB 463 attempts to make our system more objective by utilizing what can be called scientific methods.  KRS 
446.010(15) defines “evidence-based practices” as follows:  “policies, procedures, programs, and practices proven 
by scientific research to reliably produce reductions in recidivism when implemented competently.”  You will find 
that HB 463 requires the use of evidence based practices throughout our system, from pretrial release to probation 
supervision to parole.  Another use of science is contained in the concept of risk assessment, defined in KRS 
446.010(35) as “an actuarial tool scientifically proven to determine a person's risk to reoffend and criminal risk 
factors, that when properly addressed, can reduce that person's likelihood of committing future criminal behavior.” 
HB 463 requires the use of risk assessments at the pretrial release stage as well as during probation and parole 
supervision.   
 
Glenn McClister of DPA has an excellent synopsis of this in online version of The Advocate.  He states that evidence-
based practices involves six components:  sorting offenders scientifically by risk; basing intervention programs on 
science; harnessing technology; making sanctions for violations certain and proportionate; measuring progress; and 
creating incentives for success.  Read more at http://theadvocate.posterous.com/tag/hb463 
 
Shift from reliance on incarceration to community based treatment.  Since the Penal Code was passed in the early 
1970’s, there has allegedly been a “presumption” of probation or an alternative to incarceration as articulated in 
KRS 533.010.  In practice, many if not most judges have used a presumption of incarceration.  Drug treatment has 
been mostly unavailable except through drug court.  Most of our clients have graduated from prison back to the 
streets without receiving significant treatment.  HB 463 calls for that to change, primarily through the concepts of 
deferred prosecution and presumptive probation.   
 
Next time.  Obviously, HB 463 is too big to cover in a two hour training seminar or with two or three newsletter 
articles.  KACDL and DPA have both been training and writing on this since its passage and will continue to do so.  
There’s no substitute for counsel’s diving into the meat of this bill and contemplating what it means for his or her 
practice.  In the meantime, next issue I will delve into HB 463 in more detail and will look at how HB 463 calls for 
judges, police officers, and pretrial release officers to change.     

 

 

Introduction to HB 463 from page 1 

Ernie Lewis is the Legislative Agent for 

KACDL 

http://theadvocate.posterous.com/tag/hb463
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 Develop effective pretrial litigation strategies  
 
Communities can lower their jail costs while ensuring that only 
those who pose significant risks of flight or danger are 
detained, by relying on evidence-based assessments of risk.  
 
“Pretrial detention has harsh consequences, including the loss 
of jobs, homes, and family ties. Research reveals that, all other 
factors being equal, individuals who are detained prior to trial 
experience more severe ultimate outcomes,” said Jo-Ann 
Wallace, president and CEO of the National Legal Aid & 
Defender Association. “The heavy reliance by many upon 
monetary bond as a in America and wastes limited state and 
local government revenue.” 

 
“Kentucky has led the way in pretrial best practices since 
abolishing commercial bail bonding in 1976,” said Tara Boh 
Klute, chief operating officer for the Division of Pretrial Services 
of the Kentucky Administrative Office of the Courts. “For years 
Kentucky has been using – and improving – a pretrial 
assessment process that predicts with great accuracy who 
should be given pretrial release. I strongly support the ACCD’s 
call for national standards that will help states use evidence-

Amber T. Greathouse is KACDL’s 
Executive Director. She has been 
working to increase membership and 
facilitate the regional video seminars, 
the upcoming DUI programs and the 
coming annual conference. Since joining 
KACDL as Executive Director in April 
2011 KACDL’s membership has  seen a 
steady increase. 
 
Mrs. Greathouse has an Associate’s 
Degree in Administrative Support 
Services from Kentucky State University, 
as well as courses in criminal justice.  
She served as an Administrative 
Assistant to the General Manager of the 
Holiday Inn Capital Plaza for 4 years, 
followed by 2 years as Sales Manager.  
Thereafter, she became the 

Meet Your New Executive Director 

Ed Monahan, Chair, American Council of 

Chief Defenders 

 

 

based tools to fairly determine who can be released pretrial 
without compromising public safety.” 
  
“I commend the ACCD and the National Legal Aid & Defender 
Association for their call to reform our nation’s pretrial justice 
systems,” said Timothy J. Murray, executive director, Pretrial 
Justice Institute. “These justice professionals know all too well of 
the inequities, waste and dangers of our current cash-based bail 
systems.  Today in America, more people are in jail because they 
cannot afford to pay their bail-bond than for any other reason. 
Ironically, the overwhelming majority of these individuals will not 
be sentenced to jail or prison once their cases are resolved. 
ACCD’s strategy for fair, effective and rational justice comes at a 
time when taxpayers are demanding better use of public dollars 
to assure public safety and justice. ACCD’s Public Policy on 
Pretrial Justice provides a blueprint for that assurance while 
providing equal justice for all.” 

 

 

Administrative Assistant and Travel 
Coordinator for the Kentucky 
Association of Counties for the next 8 
years.  Most recently she has been as 
stay at home mom to her 4 children. 
She is very excited about this new 
opportunity with KACDL.  Please feel 
free to contact her with anything you 
need at 502-229-0998. 
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Amber T. Greathouse 



 
 
  

Visit us at our new and 

improved website! 

www.kacdl.net 

KACDL 

P.O. Box 910369 
Lexington, KY  40591-0369 

 

The Kentucky Association of 

Criminal Defense Lawyers invites 

you to join our 

Silver Anniversary! 

Friday, October 28, 2011 

Southern Indiana Horseshoe 

Casino Resort 

Please mark your calendars to 

attend this informational and 

exciting day at the casino.  

 


