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 KACDL’s most exciting Annual Conference 

and Criminal Defense Seminar is set for Friday, Oc-

tober 24, 2014, at The Galt House - Louisville.  The 

seminar is headlined by such speakers as Barry 

Scheck, Co-Director of the Innocence Project; Sister 

Helen Prejean, the author of the best-selling book 

and blockbuster movie Dead Man Walking; and 

Chief Justice John D. Minton, Jr., of the Supreme 

Court of Kentucky.  You don’t want to miss this 

event. 

 

 In addition to these headlining speakers, the 

seminar agenda is packed full of timely subjects for 

the criminal law practitioner.  For instance, Dr. 

Andy Cobb, of One Source Discovery, will discuss 

digital forensic issues and deal with the complex dis-

covery issues involving cell phones and other electron-

ic devices.  And Richard Kammen, a noted Indiana trial lawyer, will talk about 

combating junk science.  You will not want to miss this seminar. 

 

 By now should have received a registration packet both by email and 

by regular mail.  If not, visit the website at www.kacdl.net and download the 

registration packet.  Please take the time to register today and plan to join us 

on October 24 at The Galt House!   

Guthrie True 

http://www.kacdl.net
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KENTUCKY SUPREME COURT UPHOLDS ETHICS OPINION THAT  

PROHIBITS WAIVER OF IAC AS A CONDITION IN PLEA AGREEMENTS 

-Dan Goyette 

In a unanimous opinion rendered on August 21, 2014, the Supreme Court of Kentucky affirmed KBA Ethics Opin-

ion E-435, which stated that: (1) a criminal defense lawyer may not advise a client with regard to a plea agree-

ment that waives the client’s right to pursue a claim of ineffective assistance of counsel as part of the waiver of the 

right to collaterally attack a conviction covered by the plea agreement; and (2) a prosecutor may not propose a plea 

agreement that requires a waiver of the defendant’s or potential defendant’s right to pursue a claim of ineffective 

assistance of counsel relating to the matter that is the subject of the plea agreement. The KBA relied on Kentucky 

Rules of Professional Conduct 1.7 and 1.8(h) (Conflicts of interest), and Rule 3.8(b) (Special responsibilities of a 

prosecutor) in reaching its conclusions. The ethics opinion was adopted by the Kentucky Bar Association Board of 

Governors in November 2012 and published in March 2013 (a copy of the full ethics opinion may be accessed at 

http://www.kybar.org/).  The United States Attorneys for both the Eastern and Western Districts of Kentucky sub-

sequently petitioned Kentucky’s highest court for review. 

 

Oral arguments were heard before the full court on September 19, 2013. Scott West, DPA General Counsel and 

fellow KACDL member, successfully presented the Respondent’s argument on behalf of the KBA.  

 

In the 35-page opinion, Chief Justice Minton, writing for the Court, agreed with the KBA and held that “the use of 

IAC waivers in plea agreements (1) creates a nonwaivable conflict of interest between the defendant and his attor-

ney, (2) operates effectively to limit the attorney's liability for malpractice, and (3) induces, by the prosecutor's 

insertion of the waiver into plea agreements, an ethical breach by defense counsel." See  United States of America, 

By and Through the United States Attorneys for the Eastern and Western Districts of Kentucky v. Kentucky Bar 

Association, 2013-SC-000270-KB (Ky.Aug. 21, 2014); available at  http://opinions.kycourts.net/sc/2013-SC-000270-

KB.pdf.  In its conclusion, the Court stated: 

 

“We are duty-bound to regulate the legal profession within our borders.  Today, we are proactive 

in that role.  Attorneys practicing in this Commonwealth, whether state or federal, must comply 

with our ethics rules.  Accordingly, either defense counsel or prosecutors inserting into plea agree-

ments waivers of collateral attack, including IAC, violates our Rules of Professional Conduct.” 

 

This case has received widespread attention and been closely watched by courts and bar associations across the 

country.  The much anticipated decision by the Supreme Court of Kentucky is certain to have a broad national 

impact on the practice of criminal cases, both in terms of law and ethics.  It is a comprehensive, well-reasoned 

analysis that should be required reading for defenders and prosecutors alike. 

 

 

 
Daniel T. Goyette is the Chief Public Defender for Jefferson County 

KY and has served as Executive Director of the Louisville-Jefferson 

County Public Defender Corporation since 1982. He is a former  

member of the KBA Ethics Committee and the ABA Standing     

Committee on Ethics and Professional Responsibility.  He can be 

reached at dgoyette@metrodefender.org 

http://www.kybar.org/
http://opinions.kycourts.net/sc/2013-SC-000270-KB.pdf
http://opinions.kycourts.net/sc/2013-SC-000270-KB.pdf


 3 

The Upcoming 2015 General Assembly, Your Legislative Update 

 
-Ernie Lewis 

 

You can tell what is going to be the focus of the 2015 General Assembly, with a few exceptions, by paying attention to 

what is going on at the Interim Judiciary meetings, as well as what the chairs are doing during the interim.  Here’s my 

take on what’s going on. 

 

Corrections.  I attended an early June meeting of the Interim Judiciary Committee at the Northpoint Training Center.  

One of the areas that was addressed was segregation.  Dr. Jim Austin and Ken McGinnis presented to the committee on 

their studies of segregation units.  They had studied four prisons in Kentucky and compared them to best practices.  

Their conclusion was that Kentucky’s segregation units fared well compared to units across the nation.   

 

Their findings were that placement into segregation is arbitrary, that offenders are usually released from segregation 

directly into the community, and that offenders with mental illness are in segregation primarily due to the lack of re-

sources.  Those with mental illness are not receiving assessments either before or after placement.  Oversight is mini-

mal, and suicide rates are high.  The use of force on these units is excessive.   

 

They advised that being in segregation should not be a permanent status and the length of stay should be reduced.  

There should be out-of-cell programming.  Segregation units should be reserved for violent offenders.  Long-term segre-

gation needs to include a step-down program, as well as transitions into the community.  They recommended an in-

crease in mental health professionals as part of staff.   

 

Domestic violence.  I attended a meeting on domestic violence legislation that was held in June and attended by both 

Chairmen of the Judiciary Committees.  Carol Jordan, UK Professor and the primary author of our domestic violence 

statutes called a meeting of “stakeholders” to listen to their ideas about the possibility of an omnibus piece of legislation 

for 2015.  Her goal appears to be to fold dating violence into a broader bill that would address stalking.  No draft bill 

was handed out at the meeting.  The chairs were very interested in advancing a bill.   Among the issues posed were the 

following: 

Should stalking be amended into the definition of domestic violence? 

Should we create civil protective orders for rape and stalking victims? 

Should civil right of action be specifically written for rape or domestic violence victims? 

Can the GPS provisions of the domestic violence statutes be simplified? 

 

Death penalty.  The late July meeting of the Interim Judiciary Committee was held in Paducah and focused on wheth-

er the death penalty should be abolished.  There were presentations made by the faith community, victims, prosecutors, 

the Public Advocate, and myself.  A brief summary of my comments follows: 

 

The death penalty has lost its intellectual foundation.  In Furman v. Georgia, in 1972 in declaring the death penalty 

unconstitutional the Court stated that we “deal with a system of law and of justice that leaves to the uncontrolled dis-

cretion of judges or juries the determination of whether defendants committing these crimes should die or be impris-

oned.  Under these laws no standards govern the selection of the penalty.  People live or die dependent on the whim of 

one man or of 12.”  Justice Brennan stated that the death penalty did not “comport with human dignity,” Justice White 

believed that the death penalty was being imposed “wantonly and …freakishly”, Justice Stewart believed that the death 

penalty had been “so infrequently imposed that the threat of execution is too attenuated to be of substantial service to 

criminal justice.”  Justice Marshall called the death penalty “excessive…morally unacceptable.”  In the minority were 

Justice Burger, Blackmun, Rehnquist, and Powell.   

 

In reaction to Furman, states reacted by passing a variety of new death penalty statutes.  Some states like Kentucky 

passed mandatory statutes whereby a conviction for murder plus an aggravating circumstance like rape or robbery re-

quired the imposition of the death penalty.   

 

Other states reached back to the Model Penal Code which had in 1962 recommended to those states with capital punish-

ment something called guided discretion.  In Section 210.6 of the Model Penal Code, the authors observed that the ab-

sence of guidance in state death penalty statutes were a problem.  They recommended instead the weighing of aggravat-

ing and mitigating circumstances.   

 

In Gregg v. Georgia, 428 US 153 (1976), the Court found as constitutional statutes that used guided discretion.  At the 

same time, mandatory statutes like Kentucky’s were found to be unconstitutional in Roberts v. Louisiana and Woodson 

v. North Carolina.    In Gregg, Justice Stewart said that “discretion must be suitably directed and limited so as to mini-

mize the risk of wholly arbitrary and capricious action.”   

Con’t on following page 
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The Gregg majority reached back to the Model Penal Code, saying the drafters concluded that “it is within the realm of pos-

sibility to point to the main circumstances of aggravation and of mitigation that should be weighed and weighed against 

each other when they are presented in a concrete case.”   

 

Kentucky used Section 210.6 of the Model Penal Code to draft KRS 532.025, which took effect in December of 1976, shortly 

after the Gregg decision.   

 

Notably, the American Law Institute, drafters of the Model Penal Code, withdrew support for Section 210.6 on October 23, 

2009.  They decided not to study the death penalty further, saying that the “Institute withdraws Section 210.6 of the Model 

Penal Code in light of the current intractable institutional and structural obstacles to ensuring a minimally adequate sys-

tem for administering capital punishment.”  The ALI report went on to express concerns about the difficulty in limiting ag-

gravating circumstances, the “near impossibility” of eliminating conscious or unconscious racial bias, the “enormous eco-

nomic costs” combined with “inadequate legal representation”, the continued sentencing of innocent persons to death, and 

the politicization of judicial elections.  Professor Zimring noted thereafter that the “institute has pulled the intellectual rug 

out from under the current system of deciding between life and death.” 

 

The ALI was not the only institution noticing the intellectual bankruptcy of the death penalty.  Justices who had been in 

the 5-person majority likewise later recanted.  Justice Blackmun famously stated in 1994 that from “this day forward, I no 

longer shall tinker with the machinery of death.”  Justice Powell told his biographer in that same year that he had “come to 

think that capital punishment should be abolished.”  Justice Stevens more pointedly said in Baze v. Rees that the death 

penalty is the “pointless and needless extinction of life with only marginal contributions to any discernible social or public 

purposes.  A penalty with such negligible returns to the State [is] patently excessive and cruel and unusual punishment.”  

When you add their votes to Marshall and Brennan you will see that Gregg itself had lost its majority. 

 

States too have responded.  Six of them have abolished the death penalty since 2007, including New York and New Jersey 

(2007, New Mexico (2009), Illinois (2011), Connecticut (2012), and Maryland (2013).  Executions are now on hold in Califor-

nia, Colorado, North Carolina, Arkansas, and Oregon.   

 

Most recently, a federal district court has held the death penalty in California to be unconstitutional in Jones v. Chappell.  

In language reminiscent of Furman, the Court said that “arbitrary factors, rather than legitimate ones like the nature of 

the crime…determine whether an individual will actually be executed.  And it has resulted in a system that serves no peno-

logical purpose.  Such a system is unconstitutional.”   

 

Prosecutors concerns.  I went to the Prosecutor’s Conference on August 21 where the Interim Judiciary Committee met.  

Chris Cohron, legislative representative of the Commonwealth’s Attorney’s Association, focused on revamping of sentenc-

ing.  He advocated for more determinate release factors.  He also called for the passing of a heroin bill.  Mike Foster, the 

County Attorney’s representative, expressed the need for a consumer fraud bill, as well as multiple misdemeanor expunge-

ment.  A judge from Hocking County, Ohio, presented advocating for the use of vivitrol over suboxone as treatment for hero-

in addiction. 

 

Finally, Justice Cabinet Secretary J. Michael Brown, advocated the reform of the Penal Code.  It is notable that this is the 

first time he has done so.  He said that there is “confusion” regarding the amount of time a violent offender will serve in 

prison.  It is impossible to explain to a victim what a violent offense is.  There has been what he called “compression” of felo-

ny classifications necessitating another felony classification.  He also called into question our system of parole, saying that 

the Parole Board hears too many cases.  He repeated a previous call for a 50% parole eligibility for a larger number of cases.   

 

The Judiciary.  Justice Minton gave his annual state of the Judiciary address to the September meeting of the Interim 

Judiciary Committee.  Of interest to KACDL, he advocated for greater use of drug courts, with a 

focus on high risk and high need defendants.  Notably, he called for expungement for drug court 

graduates, which he said would create an incentive for defendants to go into drug court rather 

than serving out under the lesser penalties of HB 463.   

 

October.  Ed Monahan, Public Advocate, and I have been invited to present at the October meet-

ing of the Interim Judiciary Committee.   

 

This appears to be the agenda that is shaping up for 2015.  A heroin bill is an absolute certainty.  

The chairs are meeting with Senators McGarvey and McDaniel to craft language for a heroin bill.  

Unfortunately, higher penalties for heroin traffickers is likely to be a part of any heroin bill.  

Ernie Lewis, Legislative Agent, can be 

reached at ernie.lewis@gmail.com 
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A NOTE OF APPRECIATION FROM KACDL’S 2014 NCDC SCHOLARSHIP RECIPIENTS 

 

 On July 13, we (Ashley Edwards and Julie Kaelin) made the trek to Macon, Georgia’s Mercer Law School 

to participate in the two-week National Criminal Defense College. We did so thanks to the generous support of 

KACDL, which provided scholarships that covered half of our tuition. Neither of us would have been able to at-

tend without this considerable gift, and we are so appreciative to KACDL. 

 From July 13 - 27, 2014 we learned to hone our skills in areas such as client interviewing, jury selection, 

conducting direct examination of witnesses (taught expertly by Kentucky’s own Ernie Lewis), cross-examination, 

impeachment, objections, opening statements, and closing arguments. Perhaps even more importantly, it gave us 

the remarkable opportunity to try new ways of thinking about and presenting our cases in a safe environment, 

all the while under the guidance and expertise of very experienced defense litigators from around the country.   

 We both feel that our time at NCDC truly changed the way we practice.   

Only in such an intense setting as a renowned training program in the middle of Georgia, surrounded only by 

other defense attorneys for two weeks, do you get the chance to absorb the knowledge, wisdom, and – yes -- in-

credible war stories, of so many excellent lawyers, and then use that to improve your trial skills and develop your 

own style. Our clients will undoubtedly benefit from what we learned for many years to come. We will never for-

get our time at NCDC, and will forever be grateful to KACDL for helping us get there.   

-Ashley Edwards and Julie Kaelin 

Julie Kaelin Ashley Edwards 
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Kentucky Association of Criminal Defense Lawyers 
 

2014 Annual Conference and Criminal Defense 

Seminar 

Featuring Sister Helen Prejean 

Friday, October 24, 2014 

The Galt House 

Louisville, KY 

 

 Advancing Your Criminal Law Capacity…  

Criminal Defense Experts providing timely information and  

real-world tools to represent your clients. 

[KBA approval is pending for 6.0 hours of CLE credit, including 1.0 hour of ethics credits] 
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8:30 – 9:00        Registration 

9:00                   Welcome/Opening Remarks – J. Guthrie True, KACDL President 

 

9:00 – 9:50 Case Decisions and Recent Developments in the Appellate Courts 

      

       Chief Justice John D. Minton, Jr., Kentucky Supreme Court  
    

9:50-10:00 Break 

 

10:00 – 11:00    Digital Forensics for Criminal Defense Counsel 

 

                            Dr. Andy Cobb, One Source Discovery 

 

11:00 – 12:00    Sister Helen Prejean, C.S.J. 

  

     Best-selling author and leading advocate for the abolition of the death penalty 

                            

12:00 – 12:15    Break 

12:15 – 1:30      Lunch and Awards Presentation  

1:45 – 2:45        When Justice Goes Wrong and How to Make It Right 

 

                            Barry Scheck, Co-Director of the Innocence Project, 

                            Benjamin N. Cardozo School of Law  

 

2:45—3:00 Break 

                             

3:00 – 4:00        New Approaches in Combatting Junk Science and the ‘Experts’ the Prosecution Calls to                      

   Present It 

                          Richard Kammen (Trial counsel in the acquittal of David Camm)  

 

4:00 – 5:00        Recusing and Reporting Judges: The Legal, Ethical and Practical Dimensions 

  

                           J. Vincent Aprile, II 

5:00 –                Closing Remarks/ Adjournment – Guthrie True 
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  Kentucky Association of Criminal Defense Lawyers 

            

To register, Please complete and mail with payment to : 

KACDL , P.O. Box 910369, Lexington, KY  40591-03369 

Make checks payable to KACDL 

Name:___________________________________________________________________________________________ 

 

Address:_________________________________________________________________________________________ 

 

_________________________________________________________________________________________________ 

 

City:_____________________________________________________________________________________________ 

 

State:___________________________________  Zip:______________________________________________________ 

 

Phone:____________________________________________________________________________________________ 

 

Email:_____________________________________________________________________________________________ 

 

      

      

              Conference and Seminar Fees 

       [   ]  $200 KACDL Private Attorney Member 

       [   ]  $250 Non-member Private Attorney 

       [   ]  $125 KACDL Public Defender Member 

       [   ]  $150 Non-member Public Defender 

       [   ]  $100 KACDL Non-Attorney Member 

       [   ]  $25  Law Student  

       (   )  $30  Awards Luncheon Only 

Hotel Accommodations 

KACDL has a block of rooms reserved for the nights of  October 23– October 25, 2014 at the Galt House Hotel, 140 
North Fourth Street, Louisville, KY.  The deadline to receive the discounted rate  is October 1, 2014.  To reserve a room, 
call  1-800-843-4258. 

Rivue Tower -$100.00/night 
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2014 KACDL Annual Conference and Criminal Defense Seminar Speaker Bios 

Sister Helen Prejean has been instrumental in sparking national dialogue on the death penalty and helping to shape the Catholic 
Church’s newly vigorous opposition to state executions.  She travels around the world giving talks about her ministry.  She considers 

herself a southern storyteller. 

Sister Helen is a member of the Congregation of St. Joseph.  She spent her first years with the Sisters teaching religion to junior high 
school students.  Realizing that being on the side of poor people is an essential part of the Gospel she moved into the St. Thomas 

Housing Project in New Orleans and began working at Hope House from 1981 – 1984. 

During this time, she was asked to correspond with a death row inmate Patrick Sonnier at Angola.  She agreed and became his spiritual 
adviser.  After witnessing his execution, she wrote a book about the experience.  The result was Dead Man Walking: An Eyewitness Account of the 

Death Penalty in the United States.  It became a movie, an opera and a play for high schools and colleges. 

Since 1984, Sister Helen has divided her time between educating citizens about the death penalty and counseling individual death row pris-
oners.  She has accompanied six men to their deaths.  In doing so, she began to suspect that some of those executed were not guilty.  This realization 
inspired her second book, The Death of Innocents: An Eyewitness Account of Wrongful Executions, which was released by Random House in Decem-

ber of 2004. 

Sr. Helen is presently at work on another book - RIVER OF FIRE: MY SPIRITUAL JOURNEY. 

Barry Scheck is the co-founder and co-director of the Innocence Project, a national organization that uses DNA testing to exonerate 
wrongfully convicted people and implements policy reforms to prevent future injustice. Founded in 1988 under the auspices of the 
Benjamin N. Cardozo School of Law at Yeshiva University, the Innocence Project has exonerated hundreds through post-conviction 
DNA testing. Scheck is also famous for having defended notable clients like O.J. Simpson, Hedda Nussbaum, Louise Woodward, and 
Abner Louima.   Scheck is currently a professor of law at Cardozo and a commissioner on New York's Forensic Science Review 
Board, a body that regulates all of the state's crime and forensic DNA laboratories. He is a former president of the National Associa-
tion of Criminal Defense Lawyers and serves on the board of the National Institute of Justice's Commission on the Future of DNA 

Evidence. In 2001, along with Innocence Project co-founder Peter Neufeld, Scheck co-authored the book "Actual Innocence: Five Days to Execution and 

Other Dispatches from the Wrongly Convicted." 

John D. Minton Jr. of Bowling Green was elected to the Supreme Court of Kentucky in 2006 and was sworn in as Kentucky’s fifth 
chief justice in 2008. His fellow justices elected him as chief justice for a second term that began in June 2012.  Under his admin-
istration, the Supreme Court adopted the state’s first uniform family law rules and formed the Kentucky Access to Justice Commis-
sion to improve access to civil legal aid for the poor. As a member of the Task Force on the Penal Code and Controlled Substances 

Act, Chief Justice Minton joined forces with the Executive and Legislative branches to curb prison costs and improve public safety 

Dr. Cobb currently serves as Partner at One Source Discovery, a regional full service eDiscovery and digital forensics firm. He developed 
the strict procedures used during forensic collections and analysis to ensure accuracy, verifiability and repeatability. Dr. Cobb is the crea-
tor the patent-pending BlackBox remote forensic collection software tool. Prior to his position at One Source Discovery, he was the found-
er and President/CEO of AC Forensics and Assistant Professor at the University of Louisville. Dr. Cobb has served as a consultant on 
hundreds of Electronic Discovery matters, provided expert testimony on various Computer Forensics matters in Federal and State Courts, 

given several talks and CLE's related to electronic discovery, and published numerous technology journal articles. 

Vince Aprile practices with Lynch, Cox, Gilman & Goodman P.S.C., in Louisville, primarily in criminal law and certain civil matters (2003-
present).  After thirty years of service, he retired from DPA (1973–2003), where he was the first Appellate Division Director (1976-1980), first 
Training Director (1980-1982), and first General Counsel (1982-1999). He has argued four cases in the United States Supreme Court.  Vince is a 
co-chair of NACDL’s Ethics Advisory Committee (2010-present). He has testified as an expert witness on legal ethics in the state courts of Florida 
and Louisiana and has provided advice on ethical matters to criminal defense lawyers in Kentucky and across the country for more than thirty 
years. He is a nationally known CLE presenter, who has trained attorneys in more than thirty-five states, D.C., Puerto Rico, Canada and Russia, 
and in June 2014 trained on litigation methodology and jury selection at the Arizona Public Defender Association’s annual conference in Tempe.  

His column, Criminal Justice Matters, is a regular feature of the ABA’s Criminal Justice magazine (1992-present).   

Richard Kammen is a practicing criminal defense lawyer with the law firm of Kammen, Maryan & Moudy in Indianapolis. Mr. Kammen 
has defended over two hundred homicide cases, including death penalty cases in both State and Federal courts. He currently serves 
as “death penalty counsel” in United States v. Rahim Al-Nashiri, who is charged before a Military Commission at Guantanamo Bay 
Cuba. Al-Nashiri is alleged to have been a central figure in the bombing of the U.S.S. Cole in 2000 in Aden, Yemen. This is likely to be 
the first capital military commission. Recently, Mr. Kammen served as lead counsel on the defense team that represented David 
Camm, who was exonerated of killing his wife and two children after two prior convictions and thirteen years of imprisonment. He has 
been a member of the faculty of the National Criminal Defense College since 1982 and the Trial Lawyers College since 2001. Mr. 

Kammen is the recipient of the Pro Bono Award given by the Indiana Bar Association. 
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Z’s September 2014 DUI Tip 

PRELIMINARY BREATH TESTER 

 

                  The Alco-Sensor III is the main preliminary breath tester used in Kentucky. The PBT may be used by the police pursuant to KRS 189A.100. 
Pursuant to this statute the PBT may be administered in the field to a person suspected of violating KRS 189A.010 before the person is arrested.  The test 
may be administered in addition to any other blood alcohol tests authorized by law. By statute KRS 189A.100 (1) the refusal of the PBT shall not be used 
against a Defendant in a Court of Law or in any  administrative proceeding. The purpose of the PBT which is questionable, is to aid in the determination of 
probable cause to arrest.  A preliminary breath tester will display a blood alcohol level just like the intoxilyzer. By law, this is only admissible in a probable 
cause hearing to show “the presence of alcohol”.  The officer can not, by case law, testify to a specific number. Therefore, although the PBT is admissible in 
a probable cause hearing to show the presence of alcohol, its value to establish probable cause is basically none.  See Greene v. Commonwealth, 244 SW 

3d 128 (KY Court App. 2008).  The PBT is never admissible in any trial, even to show the presence of alcohol.  

                  The new breath test manual contains a section on the Preliminary Breath   Tester. Some of the information contained is very useful for defense 

counsel in suppression hearings involving the PBT. These are as follows: 

                  1.  In a survey ran by Byron Wesley a chemist with the State Police, a number of years ago, having a base of approximately 1400 tests, the 
results showed that in about 90% of the tests the PBT was only accurate to plus or minus .03 blood alcohol units. In the balance of the tests, the machine 
was on only accurate to plus or minus .05 blood alcohol units. (page 12)  The PBT is to be the last field sobriety test to be administered.  The manual indi-

cates that if the cop runs the PBT first he will have the number in his mind.  This may effect how he subjectively grades other field sobriety tests. (page 17) 

                  2. Before a PBT may be administered the Alco-Sensor III recommends a 15 minute observation period.  (Remember this is a breath test, and by 
the Administrative Regulations a 20 minute observation period is required). Officers rarely if ever wait the 15/20 minute period before administering the PBT.  
By law, before any test is admissible the manufacturers instructions must be followed. Commonwealth vs. Wirth,  936 SW 2d, 78 (KY 1996)  and Common-

wealth vs. Roberts, 122 SW 3d, 524 (KY 2003).(page 18) 

                  3. The operating temperature range for the Alco-Sensor III is 68°F thru 98°F. This seems to imply that the use of the machine at temperatures 

below 68°F would be inappropriate. (page 20) 

                  4. To properly use the machine the subject is required to blow into the machine for a period of 3-5 seconds.  While he is still blowing, the cop 

must depress the read to capture a 1 milliliter sample which the machine uses to analyze the blood alcohol content.  (page 24) 

                  5.  The manufacturers recommend that the PBT be checked for accuracy monthly.  The manual says the KSP technician will check the accuracy 
of the PBT when he conducts a monthly service of the Intoxiliyzer.  The manual says that the KSP tech can only adjust the devices that they have been 

trained to work on. Otherwise it must be returned to the manufacturer. (page 32) 

                  6. The manual requires the cop to allow a minimum of 2 minutes between tests if alcohol is detected. The cop has to turn the device off, wait, 
and allow the fuel cell electrical charge to dissipate. Its not unusual for cops to run more than one PBT on a Defendant. This rule is never followed. (page 

33).   

Hopefully the above information will be useful in Suppression Hearings involving probable cause issues in DUI arrests.  

Wil Zevely can be reached at  

wzevely@aol..com 
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2014 KACDL DUI Seminars a Success 

The 2014 DUI Seminars held in Louisville and London were the most at-

tended ever.  Over 50 people enjoyed sessions by Jerry Cox, Wil Zevely 

and John Harralson.  Attendees left the seminar with new manuals and 

new knowledge to help defend their clients.  

. 

Wil Zevely spoke to a packed 

house at the Louisville DUI 

Seminar. 
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POSSESSION OF TWO OR MORE FIREARMS NOW CONSTITUTES A SINGLE 
TRANSACTION 

-Karen Maurer 

 The Kentucky Court of Appeals rendered its decision in Hinchey v. Commonwealth, 432 S.W.3d 710 

(Ky. App. 2014) on May 2, 2014, reversing part of the client’s convictions.  The police were called be-

cause Mr. Hinchey was in the yard yelling at his parents who were in their house.  When the police 

arrived, Mr. Hinchey jumped in his car and took off quickly, nearly hitting two officers.  A chase en-

sued and Mr. Hinchey was finally caught as he drove into the driveway of his aunt’s home.  A search 

of his car resulted in the discovery of two firearms.  He was charged with, inter alia, two counts of 

wanton endangerment and two counts of possession of a handgun by a convicted felon. 

 The Court of Appeals held that under both the U.S. Constitution and the Kentucky Constitu-

tion, double jeopardy prohibits multiple punishments for the same offense, citing United States v. 

Halper, 490 U.S. 435 (1989), and Hourigan v. Commonwealth, 962 S.W.2d 860, 862 (Ky. 1998).  The 

Court went on to say that where the offense is designed to prohibit a continuing course of conduct and 

the defendant’s course of conduct was uninterrupted by legal process, a defendant may not be convict-

ed of more than one offense unless the law expressly provides that specific periods of such conduct 

constitute separate offenses, citing KRS 505.020(1)(c). 

 The Court explained that KRS 527.040 provides that a person is guilty of possession of a fire-

arm by a convicted felon “when he possesses, manufactures, or transports a firearm when he has been 

convicted of a felony…”  The statute prohibits convicted felons from possessing any firearms, citing 

Pose v. Commonwealth, 185 S.W.3d 170, 176 (Ky. 2006), and Crowder v. Commonwealth, 23 S.W.3d 

225, 227 (Ky. App. 1999).  Since the statute does not explicitly designate separate offenses for each 

firearm found in the possession of a convicted felon, Mr. Hinchey’s possession of two firearms in the 

vehicle constitutes a single course of conduct.  Therefore, one of Mr. Hinchey’s convictions was set 

aside. 

 This case now supports that in a single course of conduct, possession of more than one firearm 

by a convicted felon can only be charged as a single offense and should be argued accordingly.  Do not 

permit the Commonwealth to charge more than one count of possession of a handgun by a convicted 

felon where there are multiple firearms found when it is a single course of conduct. 

MARK YOUR CALENDARS FOR  FUTURE KACDL EDUCATION: 

Leading criminal defense litigators teaching on the latest thinking 

 

2014 KACDL Annual Conference and Criminal Defense Seminar  

Friday, October 24, 2014, the Galt House, Louisville, KY 

 

2015 KACDL DUI Seminars 

Friday, April 23, 2015, Lexington Kentucky, Featuring Steve Oberman 

Date to be Determined, Western Kentucky 
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Steve Oberman to Lead KACDL DUI Seminar in 2015 

We are pleased to announce that KACDL will be hosting a DUI Seminar in April 24, 2015 featur-
ing NACDL speaker Steve Oberman.  This seminar will be held in Lexington, so mark your cal-
endars now and plan to attend. Since graduating from the University of Tennessee Law School 
in 1980, Mr. Oberman has established himself nationally as an authority on the intricacies of DUI 
law. Early in his practice, Mr. Oberman developed an extensive knowledge of defending those 
charged with the crime of driving under the influence. This knowledge, combined with his back-
ground in the sciences, gave Mr. Oberman a unique perspective in defending those accused of 
DUI. As a Tennessee DUI attorney, Mr. Oberman has successfully represented over two thou-
sand clients charged with DUI. In 2006, Mr. Oberman became the first DUI lawyer in Tennessee 
to be recognized by the Tennessee Commission on Continuing Legal Education and Specializa-

tion as a certified specialist in the area of DUI Defense law. 

Mr. Oberman is the author of DUI:The Crimes & Consequences in Tennessee; and since 2003, 
is also the co-author of Drunk Driving Defense with Lawrence Taylor of Long Beach, California. Both texts are widely relied upon by judg-
es, prosecutors and defense lawyers. In 1995, he became a founding member of The National College for DUI Defense, Inc. and has 
served on their Board of Regents since 1999. Additionally, Mr. Oberman is a frequent contributor to The Champion, the official publica-
tion of The National Association of Criminal Defense Lawyers. Mr. Oberman is one of only a few lawyers in the nation who have been 

certified by the National Highway Traffic Safety Administration (NHTSA) to administer the Standardized Field Sobriety Tests. 

Mr. Oberman has handled cases from the General Sessions Court all the way to the Tennessee Supreme Court.  In 2008, Mr. Oberman 
argued a DUI case before the Tennessee Supreme Court  The Court unanimously agreed with Mr. Oberman's legal analysis and dis-

missed the case. To read the Court's opinion, please click here. 

Business Tennessee Magazine, a statewide publication, has named Mr. Oberman to Tennessee's Best Lawyers List each year 

since 2004 when the list was first published. Recognizing Mr. Oberman for his contributions to the field of DUI defense, it de-

scribed him as: 

"'Godfather statewide in the area of DUI.' With his treatise on DUI in Tennessee, which debuted in 1991 and has appeared annu-

ally since then, stays at the forefront of drunk driving defense in the state. Represents high-profile clients in Knoxville and across 

the eastern part of the country. 'Brilliant lawyer, great teacher.' Well-regarded trial attorney with 'professorial' demeanor. . ." 

Alexei Smirnov, Best Lawyers in Tennessee, Business Tennessee Magazine, p. 50 (January 2004). 

Mr. Oberman has been an adjunct professor at the University of Tennessee Law School since 1993 and has received prestigious awards 
for his faculty contributions. Mr. Oberman maintains the highest rating from the renown Martindale-Hubbell™ rating system. He has been 
chair or co-chair of the National Association of Criminal Defense Lawyers' DUI Committee since 1995. For more details about Mr. Ober-

man's background and experience as a Tennessee DUI attorney, you may view his resume/vitae. 

Tennessee DUI lawyer Steve Oberman is a popular speaker at seminars throughout the United States on various topics relating 

to DUI defense. His audiences have included seminar attendees of the National College for DUI Defense, Inc., the American Bar 

Association, and the National Association of Criminal Defense Lawyers. Mr. Oberman has spoken to various bar associations 

and organizations in more than fifteen states in addition to Tennessee, and a Court Clerks Meeting in Cambridge, England. 

Mr. Oberman not only educates defense lawyers and the judiciary, but also the prosecution, having lectured in training seminars 

for The Great Smoky Mountain National Park Rangers, and for the Tennessee District Attorney Generals Conference. He has 

also had the honor of lecturing at the FBI Academy in Quantico, VA on the topic of courtroom testimony. Furthermore, Mr. Ober-

man was the only private practitioner in the country to participate in a NHTSA sponsored symposium of the Feasibility of Per Se 

Laws for Drugged Driving which was held in Washington, D.C. 

He is a graduate of the DUI and Traffic Safety Faculty Development Workshop, developed by NHTSA and taught at the National Judicial 
College in Reno, Nevada. He is periodically designated as Special Judge for the Knox County, Tennessee Sessions Court. Mr. Ober-

man's practice, however, is not limited to DUI defense. He handles other types of cases as well 

http://www.tndui.com/oberman-dui-textbooks.php#tndui
http://www.tndui.com/oberman-dui-textbooks.php#DDD
http://www.tsc.state.tn.us/OPINIONS/TSC/sc4qtr2008.shtml
http://www.tndui.com/images/TennesseeSupremeCourtOpinion.pdf
http://www.martindale.com/Steven-Oberman/1604035-lawyer.htm
http://www.tndui.com/resume-of-steve-oberman.php
http://www.tndui.com/areas-of-practice.php
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RCr 4.42 and Bond Modification Upon Indictment 

 In some jurisdictions, following the release of a defendant in District Court on a reasonable bond and subsequent indict-

ment by the grand jury, the Circuit Court will issue a warrant for the defendant with a new, often higher, bond amount established.  

The position of this article is that this process is contrary to law, specifically RCr 4.42(4) if the sole reason for the modification of 

bond is the return of the indictment.  Until we repeatedly litigate this violation of due process and force our appellate courts to rec-

ognize the error, this practice will continue. 

 Following release of a defendant on bond and prior to appearing for trial, there exist only two bases upon which a court 

may order a defendant’s arrest and require the defendant to appear and show cause why either their bond should not be forfeited and/

or why their release conditions should not be changed:  (1) advisal of a material change in the defendant’s circumstances or (2) non-

compliance by the defendant with his or her release conditions.  RCr 4.42(1).  Return of an indictment is considered a material 

change in the defendant’s circumstances.  Sydnor v. Commonwealth, 617 S.W.2d 58 (Ky.App. 1981).  This alone, however, is insuf-

ficient as a sole basis upon which bond may be modified. 

 RCr 4.42(4) provides that “where the court is acting on advice of a material change in the defendant’s circumstances, it 

shall not change the conditions of release or order forfeiture of the bail bonds unless it finds by clear and convincing evidence that a 

material change in circumstances exists and that there is a substantial risk of nonappearance.”  Subsection 5 of RCr 4.42 provides 

that the defendant is entitled to an adversarial hearing comporting with due process if the court is considering modification of bond 

or the terms of release.  Further, the reasons for modifying bond, if that determination is made, must be provided to the defendant in 

writing.  RCr 4.42(5).   

 The justification usually provided for modification of a defendant’s bond upon the return of an indictment is that a material 

change in circumstances has occurred without mention of any necessity of finding that there exists a substantial risk of nonappear-

ance.  To quote the majority opinion from the Court of Appeals in the unpublished Epperson v. Commonwealth, 2012-CA-000783-

MR (Ky.App. 2012) “the return of an indictment in circuit court against a person already released on a bond fixed by a district court 

is a change in that person’s status sufficient to authorize the circuit court to take a fresh look at the question of bail and to summarily 

exercise a new discretion as to the amount of bail.”  To justify this proclamation the court cites Sydnor supra.  The Court in Sydnor 

relies upon Kuhnle v. Kassulke, 489 S.W.2d 833 (Ky. 1973), a case pre-dating by three years the existence of RCr 4.42. 

 In Kuhnle, the Kentucky Court of Appeals established that return of an indictment would constitute a material change in 

circumstances – what is now the first of the two step process embodied in RCr 4.42(4).  Interestingly, while Kuhnle found that modi-

fication of bond on the sole basis of the return of an indictment was not contrary to law, the court further found that the defendant 

had a right to a hearing on a motion to decrease his or her bond.  Again, this case pre-dated RCr 4.42.  In Sydnor the Court of Ap-

peals states, after quoting Kuhnle, that “while RCr 4.40 and 4.42 are substantially more specific and restrictive than the former rules 

with respect to the findings courts must make before they may order the amount of bail previously set by them increased, the re-

quirements of those rules are not specifically made applicable to cases where a prosecution is commenced in district court but juris-

diction of the case is later transferred to a circuit court by the return of an indictment.”  The highlighted language seems a bit of a 

stretch considering the language of RCr 1.02(2) and 1.04 and in keeping with the appellate courts’ fondness for the phrase “without 

merit.”  Regardless, we have to address this opinion that is directly at odds with the criminal rules. 

 The opening to do so comes not only from the referenced criminal rules, but also from Judge Thompson’s dissent in Ep-

person, supra.  Judge Thompson specifically states in his dissent “Sydnor is in conflict with our current criminal rules and statutes.”  

He goes on to state, following a discussion of KRS 431.066, that “it is nonsensical to continue to hold that an increase in bond be-

cause an indictment has been returned is not a modification of bond” as the majority did in Epperson.  Accordingly, “[the increase in 

bond] is a change in conditions of pretrial release [and] the court must find that there is a substantial risk of nonappearance.  Other-

wise, it is without authority to modify a defendant’s bond.”   

 The practice point here is that when the Circuit Court summarily increases a defendant’s bond following indictment where 

there have been no violations of the terms of the defendant’s release then counsel should demand a hearing pursuant to RCr 4.42(5).  

The pre-trial services officer may be called as a witness at such a hearing, for example, to confirm there have been no violation of 

the terms of release and perhaps to discuss the defendant’s risk category if helpful.  If the Judge cannot make a finding of noncom-

pliance with release conditions then counsel should object, in writing, to the modification of bond.  If the Circuit Judge does so any-

way, then an appeal pursuant to RCr 4.43 should be taken. 

David M. Ward is a member of White, McCann & 

Stewart, PLLC, in Winchester, Kentucky, a Colonel 

in the USAR Judge Advocate General’s Corps, and a 

director with KACDL. 
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It Ain’t Over Till It’s Over: 
Litigating The Non-Capital Sentencing Hearing At Trial 

 
By  

Jay Lambert, Director of Training and Performance Evaluation, 
Louisville Metro Public Defender 

and 
Cicely Lambert, Appellate Division, 

Louisville Metro Public Defender 
 
 

 Kentucky is one of only a handful of states to utilize jury sentencing in all criminal trials. Consequently, the crimi-
nal defense practitioner will eventually find himself facing twelve very angry citizens who just convicted the defendant 

and prepared to pass sentence armed with the defendant’s entire criminal history and just enough information about 
parole eligibility to affirm that a little knowledge is indeed a dangerous thing. The non-capital sentencing hearing is one 

of the most daunting proceedings defense counsel will navigate. It rears its head immediately after the guilty verdict, at 
the very point where client and counsel find themselves at their lowest, yet it demands a high level of attention and deft 

practice. In order to meet these challenges counsel must be fully aware of all statutory provisions relating to the sen-

tencing hearing and must have engaged in exhaustive pretrial preparation relating to discovery, investigation and mo-
tion practice. He must then be prepared to meet a variety of challenges in the hearing itself.  

Applicable Statutes 
Three statutes, in conjunction with one another, constitute the basis for the non-capital sentencing proceeding in 

Kentucky: the Truth-In-Sentencing statute (KRS 532.055), the Persistent Felony Offender statute (KRS 532.080) and the 

parole and Violent Offender statutes (KRS 439.340 and KRS 439.34011). The first of these, the Truth-In-Sentencing (TIS) 

Statute, KRS 532.055, states: 
Upon return of a verdict of guilty or guilty but mentally ill against a defendant, 

the court shall conduct a sentencing hearing before the jury, if such case was tried be-
fore a jury. In the hearing the jury will determine the punishment to be imposed within 

the range provided elsewhere by law. The jury shall recommend whether the sentences 

shall be served concurrently or consecutively. KRS 532.055(2) 
 

It further provides: 
 

Upon conclusion of the proof, the court shall instruct the jury on the range of punish-
ment and counsel for the defendant may present arguments followed by the counsel for 

the Commonwealth. The jury shall then retire and recommend a sentence for the de-
fendant. KRS 532.055(2)(b) 

 

In establishing admissible evidence at the sentencing hearing, KRS 532.055(2)(a) allows for admission of a wide 
range of evidence during the TIS hearing, including: 

Minimum parole eligibility 

Prior convictions (both felony and misdemeanor) 
Nature of prior offenses 

Date of commission, sentencing and date of release from confinement or supervision from all prior offenses 
Maximum expiration of sentences for all current and prior offenses 

Defendant’s status on probation, parole, postincarceration supervision, conditional discharge, or any other form of 

legal release 
Juvenile felony adjudications of guilt 

Victim impact evidence, including physical, psychological, or financial harm 
The defendant may introduce evidence in mitigation or in support of leniency 
 
 
 
 
 

 This article continues on through the next 8 pages 
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In addition to that evidence referenced in the statute, various appellate decisions also allow introduction during the 

TIS sentencing hearing of evidence beyond that referenced in the statute, almost all of which work to the detriment of the 
defendant. This includes evidence of parole violations. Garrison v. Com., 338 S.W.3d 257 (Ky. 2011); statutory good time. 

Com. v. Higgs, 59 S.W.3d 886 (Ky.2001); and credit for time served. Cornelison v. Com., 990 S.W.2d 609 (Ky. 1999). Giv-
en the expansive view of the appellate courts in effectuating legislative intent to provide jurors with broad information con-

cerning sentencing, introduction of probation violations, educational credits and street credit, while not yet addressed in 
appellate opinions, must also be anticipated. Such evidence invariably implies the probability of early release on parole, 

good time credits, etc. These decisions, in the aggregate, create the perception in the jury that any sentence actually 
served will likely be less than what they impose. Conversely, courts have denied defendants the right to introduce parole 

statistics to rebut such inferences by establishing the defendant’s poor likelihood of early release. Young v. Com., 129 
S.W.3d 343 (Ky. 2004). 

Kentucky’s recidivist statute, KRS 532.080, known as the Persistent Felony Offender (PFO) statute, is a key fea-
ture of any jury sentencing proceeding where the defendant has a prior felony record. The PFO hearing is combined with 

the Truth-In-Sentencing (TIS) hearing. This combined TIS/PFO hearing is typically referred to simply as the TIS hearing or 
proceeding.  While PFO is a status, not a separate offense, each element must still be proven by the Commonwealth be-

yond a reasonable doubt.  

While the particulars of the PFO statute and the plethora of cases arising therefrom, are beyond the scope of this 

article, the statute generally allows for conviction as a Persistent Felony Offender in the Second Degree if a defendant is 
presently over twenty-one and, in the last five years, completed service of a felony sentence, was on probation, parole, 

etc. at the time of the new offense, was discharged from probation, parole, etc. within the last five years, or was in custo-
dy or an escapee at the time of the new offense. The defendant qualifies as a Persistent Felony Offender in the First De-

gree if, in addition to the PFO Second Degree requirements, he also has at least one additional felony at any time in his 
past. Conviction as a Persistent Felony Offender affects the length of sentence, probation eligibility and parole eligibility. It 

will often effectively double the length of sentence imposed and may, in the instance of PFO First Degree, impose a mini-

mum ten-year parole eligibility.   

KRS 439.340 and KRS 439.3401, the latter known as the Violent Offender statute, generally establish parole eligi-

bilities in Kentucky. KRS 439.340 establishes a fifteen percent parole eligibility for Class D felons while KRS 439.3401 es-

tablishes an eighty-five percent parole eligibility for those convicted of Violent Offenses which typically relate to offenses 
involving death and serious physical injury, certain sexual offenses and certain robbery and burglary offenses. Interesting-

ly, the twenty percent parole eligibility with which so many Kentucky criminal practitioners are familiar, is actually a crea-
ture of the Kentucky Administrative Regulations and is not found in a statute. As previously stated, in the combined TIS/

PFO hearing, the jury will be advised of minimum parole eligibilities associated with each felony offense for which a de-
fendant has been convicted.  

Mitigation 

That portion of the Truth-In-Sentencing statute by which “the defendant may introduce evidence in mitigation or 
in support of leniency” is the central component of any defense case at a TIS hearing. Obviously, this language could 

hardly be broader and it carries with it an obligation for counsel to appropriately investigate potential mitigation evidence 
in anticipation of its introduction during the TIS hearing. This obligation involves an ethical component. Under the ABA 

Criminal Justice Standards: Defense Function 4.1, “Defense counsel should conduct a prompt investigation of the circum-
stances of the case and explore all avenues leading to facts relevant to the merits of the case and the penalty in the event 

of conviction.”  

While a broad ranging investigation into the defendant’s background and life history in a non-capital sentencing may 
at first seem foreign to counsel, similar provisions in the Kentucky death penalty statute (KRS 532.025), where the sen-

tencing jury must consider “any mitigating circumstances,” provides a useful template for counsel. Indeed, there is no 

reason to conclude that mitigation evidence contemplated in a non-capital TIS proceeding under KRS 532.055 should be 
construed any narrower than the kind of mitigation evidence investigated and presented for decades in capital cases 

under KRS 532.025. 
Borrowing from forty years of practice in the capital context, counsel should investigate all aspects of a defendant’s 

life history for potential presentation in a TIS hearing. This includes his mental health history, intellectual functioning, 
childhood poverty or abuse, academic history and testing, lack of education, being raised in a single-parent household, 

substance abuse history relating to the defendant or his family and any other aspect of the defendant’s background that 
reasonably helps explain to a jury who he is as a person and how he arrived at his present station in life.  
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In addition to interviewing such witnesses, counsel must also obtain corresponding documentation relative to all 

of the above such as medical, educational, counseling and social service records. Use of subpoenas and court orders to 
obtain these documents should be avoided, if at all possible, particularly where it is unknown if the records actually con-

tain damaging evidence. Use of judicial processes may put the Commonwealth on notice of damaging records. Many of 
these documents can be obtained through the use of appropriate release forms executed by the client or his family 

which enables counsel to assess their usefulness without the Commonwealth being apprised of their existence. 
 

 In addition to documenting the challenges in a defendant’s life, counsel must also investigate those aspects of his 
background which demonstrate positive attributes and potential. This would include lack of prior criminal record, a good 

academic record, including participation in extra-curricular activities such as sports and clubs, broad family and commu-

nity support, a good employment history, a good military record and particularly a combat history, etc. Where appropri-
ate, counsel should not hesitate to establish a good institutional record for those clients with such a history.  

 
Many clients were raised in very challenging circumstances and are now burdened with less than flattering histo-

ries. Counsel must nonetheless be prepared to impress upon the jury that every person, including the defendant, is the 
accumulation of a lifetime of experiences and relationships. The sentencing hearing becomes an exercise in humaniza-

tion and context. Accordingly, counsel should never underestimate the power of small stories and anecdotes with the 
potential to emotionally move a juror. Perhaps only a single juror is moved by a coach remembering a skinny ninth-

grader, not big enough to make the team but who always tried hard or the vacation bible school teacher, recalling from 

twenty years ago, a four year-old child whose drunken mother picked him up two hours late every day. That juror may 
be the one who insists that fifteen years is too much and that maybe five would be appropriate.   

 
Again, borrowing from capital sentencing practice, counsel may consider attempting to introduce evidence of pris-

on conditions, lack of educational and vocational training, and lack of mental health facilities in prison during the sen-
tencing hearing. Arguably, a defendant convicted of a Class D or C felony could introduce evidence of the much harsher 

conditions of the county jails in which he may serve his sentence. Although admission of these kinds of evidence, even 
in the capital context, has been spotty, at best, its attempted introduction can still create an appellate issue. Any evi-

dence that emphasizes unpleasant living conditions may encourage a jury to lessen the sentence out of a sense of mer-

cy or compassion. There is seldom a downside to the presentation of such evidence.  
 

Counsel must also recall that the Rules of Evidence still apply during the defense portion of a TIS hearing. Alt-
hough some prosecutors and judges may be more lax about evidence rules in sentencing hearings, this cannot be as-

sumed. Reciprocal discovery obligations must always be considered. Appropriate custodians of records may be neces-
sary. Counsel should anticipate hearsay and relevancy objections. 

 
Obviously, a defendant’s own testimony may present mitigation. There may be some consideration of putting the 

defendant on the stand at the sentencing hearing. While typically a defendant does not testify at his TIS sentencing 

hearing, he is certainly entitled to do so and, just as at trial, it is a decision reserved for the client. Counsel should care-
fully review with the client why he may or may not wish to testify at the sentencing hearing.  

 
Many of the same considerations which drove the defendant’s decision to testify or not at the guilt phase will also 

apply in a sentencing hearing. There are, however, additional considerations. To the extent that a client chose to not 
testify during the guilt phase of his trial in order to prevent the jury from learning he is a convicted felon, this rationale 

no longer applies. The jury will have heard, during the Commonwealth’s proof at the sentencing hearing, the defend-
ant’s entire criminal history. Aside from the Commonwealth having to prove, beyond a reasonable doubt, the elements 

of the PFO statute, the defendant is no longer cloaked in the presumption of innocence. Indeed, he has been convicted 

of the substantive offense. Anything the defendant may say on the stand is clearly subject to cross-examination. If the 
defense denied involvement in the crime during the guilt phase, particularly if the defendant testified to that effect, it 

may be fundamentally inconsistent for him to now say he is sorry. Such testimony could even undo otherwise preserved 
appellate issues from the guilt phase. The defendant could also open the door to matters otherwise inadmissible during 

the guilt phase. For example, his drug use may have earlier been excluded but if he discusses his lifelong struggles with 
addiction during the sentencing hearing, he may have to answer some very damaging questions. On the other hand, it 

may be helpful, in the right case, to humanize the defendant and allow, where appropriate, the jury to hear expressions 

of remorse. In any event, while testimony by the defendant during the TIS hearing cannot be reflexively eliminated from 
consideration, it is a path fraught with peril. 
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Is it A Prior Conviction? 

There are numerous issues which are often confronted during the TIS hearing. One of the primary considerations 
relating to the defendant’s criminal history is whether the Commonwealth is eliciting proof relative to an actual convic-

tion. There must be a final judgment for it to qualify as a conviction. Accordingly, the “conviction” may not be pending 
on appeal and, if a notice of appeal has not been filed, the time to perfect the appeal must have run. Additionally, dis-

missed or merged charges are not convictions. Robinson v. Com., 926 S.W.2d 853 (Ky.1996); nor, if a charge has been 
amended, is the original charge admissible. Blane v. Com., 364 S.W.3d 140 (Ky. 2012); Chavies v. Com., 354 S.W.3d 
103 (Ky.2011). Cases which have been diverted, EPO’s/DVO’s and CPS findings are not criminal convictions and are not 
admissible at TIS hearings.  

 

A conviction is, nevertheless, admissible if it is under collateral attack (i.e., an RCr 11.42 or CR 60.02 motion) at 
the time of its admission at the TIS hearing. Melson v. Com. 772 S.W.2d 631 (Ky. 1989). Counsel should nonetheless 

consider a collateral attack on a conviction, even if that litigation cannot be completed by the time of the TIS hearing. 
While Melson does not render a conviction inadmissible by virtue of a pending collateral attack, should the it ultimately 

prove successful, even if after the TIS hearing, it may serve as the basis for subsequent reversal of the sentence on 
appeal, a situation not considered in Melson, supra. 

 
Additionally, a particular conviction must be a “prior” conviction before admission at a TIS hearing. This issue 

arises when a conviction actually occurred subsequent to commission of the offense presently being tried. In that in-

stance, the conviction may be used for TIS purposes so long as both the prior offense and the prior conviction occurred 
before the trial of the present offense. Logan v. Com., 785 S.W. 2d 497 (Ky.App. 1989). Additionally, if the prior convic-

tion was pending on appeal and, while not then a final conviction, was erroneously introduced during the TIS hearing, it 
has been held harmless error if that conviction was later affirmed on appeal. Melson, supra. 

Finally, counsel must recall that in a TIS hearing, there are no limitations on the age of any convictions to be in-
troduced. If a client was convicted of an offense in the nineteen-forties, it is still admissible at the TIS hearing so long 

as the Commonwealth can produce a valid judgment.   
 

Discovery Issues 

 
Counsel should assert that any documents the Commonwealth seeks to introduce or rely upon during the TIS 

hearing are discoverable under RCr 7.24. The Commonwealth may take the position that because court documents are 
public record they are as available to the defense as the Commonwealth and that it is, therefore, under no obligation to 

produce them in discovery. It may also assert that the defendant is aware of his own criminal record and is consequent-
ly already on notice of his prior convictions. Both approaches are simply wrong. In Baumia v. Com., 402 S.W.3d 530, 
544-45 (Ky. 2013), the Supreme Court stated: 

 

Pursuant to the trial court's order, Appellant was entitled to production of the 

theft by deception conviction before her trial began. We reject the Commonwealth's 
assertion that no error occurred because Appellant was aware of her prior conviction. 

We have stated that the premise underlying RCr 7.24 is not only to inform the defend-
ant of her prior convictions (of which she should be aware), but to inform her that the 

Commonwealth has knowledge thereof.  
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This is not to say, however, that counsel should not engage in motion practice specifically tailored to discovery in 

the TIS hearing. Professor Les Abramson suggests specific wording for such a motion: 

That in the event that defendant is convicted of the charges alleged here, pursuant to 
KRS 532.055, defendant be entitled to inspect and copy all documents which would be 

used to establish any prior conviction to be introduced under KRS 532.055. In addition, 
defendant is entitled to evidence which the Commonwealth intends to introduce regard-

ing minimum parole eligibility, the nature of prior offenses for which defendant was 
convicted, the court, docket number and date of any prior conviction, the date of the 

commission, date of sentencing, and date of release from confinement or supervision 

from all prior offenses, the maximum expiration of sentence as determined by the Com-
monwealth for all such current and prior offenses, and defendant's statutes if on proba-

tion, parole, conditional discharge, or any other form of legal release. Because KRS 
532.055 gives the defendant the right to introduce evidence in mitigation, defendant 

also moves for any exculpatory evidence, including whether the charges for which the 
defendant has been previously convicted differ in any way from the crimes originally 

charged, all evidence of an exculpatory nature in relation to the original charges, all 
evidence of any specific treatment received by defendant during prior incarceration 

concerning mental or emotional problems, and any indication that any prior pleas of 

guilty were entered without counsel or full advisement of all constitutional rights. 
8 Ky. Prac. Crim. Prac. & Proc. § 21:45 (5th ed.) 

 
 Should the Commonwealth fail to produce discoverable records relevant to the TIS proceedings, counsel still has availa-

ble the traditional panoply of motions otherwise available in discovery disputes. Consideration should be given to Mo-
tions To Compel Discovery and, in instances where the Commonwealth provides TIS materials, but fails to do so in a 

timely fashion, Motions In Limine and Motions To Exclude under RCr 7.24(6).  
 

Admissibility 

 
 Beyond discovery issues, questions invariably arise in the TIS hearing itself regarding which the admissibility of particu-

lar records. Counsel should always assert that only fully certified court records are admissible. Courtnet records are not 
official records and are not admissible. Finnell v. Com., 295 S.W.3d 829 (Ky. 2009). Indeed, at the top of the computer 

screen in Courtnet, there is a notice that the information contained therein is not for official use. Documents that are 
actually court records but are not certified are likewise inadmissible. Robinson v. Com., 926 S.W.2d 853 (Ky. 1996).  
 Particular care should be taken in reviewing out-of-state court records for certification. Such records are subject to ad-
ditional certification requirements beyond those necessary for domestic court records. They must be appropriately certi-

fied by both the clerk and judge of the out-of-state court from where they originate.  

 KRS 422.040 states: 
 

The records and judicial proceedings of any court of any state, attested by the clerk 
thereof in due form, with the seal of the court annexed if there be a seal, and certified 

by the judge, chief justice or presiding magistrate of the court, shall have the same 
faith and credit given to them in this state as they would at the place from which the 

records come…. 
 

 Appropriate certification is, however, only a threshold issue. Counsel must additionally be prepared to argue 

against documents from court files that are irrelevant, unfairly prejudicial, have the potential to confuse the jury or which 
contain hearsay. Motions In Limine should be made regarding exclusion of dismissed charges, original charges amended 

to what are now prior convictions, diverted charges, etc. Documents containing matters outside the conviction itself such 
as plea sheets, discovery documents and motions are all inadmissible and should be excluded. There are instances of the 

Commonwealth introducing the entire court file as a “conviction” where the file contained Discovery materials that re-
vealed the particulars of the investigation, including extremely prejudicial hearsay such a victim statements, police re-

ports, suppression motions, etc. 
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Even where particular documents relate to the conviction itself, care must be taken to insure that such documents, 

and testimony derived therefrom, such as the judgment, shock probation orders, and revocation documents do not 
contain prejudicial or otherwise inadmissible material. For instance, a jury may be able to receive that portion of a 

judgment that contains a finding of guilt, the sentence, the date of sentence, etc. It should not receive particular find-
ings seen in standard language in judgments such as how probation would depreciate the seriousness of the offense 

or that the defendant is in need of services that can best be provided by the Corrections Department. Similarly, the 
jury may be entitled to hear, for PFO purposes, that a defendant had his probation revoked on a certain date. It is not 

entitled to be informed of the grounds for the revocation. Appropriate Motions In Limine and redactions should be 
made to insure the jury is not made aware of this irrelevant and prejudicial material.  

 

Scope of the Hearing 
 

 Because the TIS hearing is limited to certain issues, counsel should insure that no evidence is introduced, ei-
ther by documents or through testimony relying on those documents, that is not otherwise clearly relevant to the PFO 

statute (KRS 532.080), the TIS statute (KRS 532.055) and the statutes relating to parole eligibility and Violent Offend-
ers (KRS 439.340 and KRS 439.3401). If there is no clear basis under any of those statutes or directly applicable 

caselaw, it should be presumed that proffered TIS/PFO evidence is inadmissible. A brief checklist should be developed, 
derived narrowly from the statutes and clearly applicable caselaw, to include:  

 

From the PFO statute: 
 

Defendant’s age  
Length of prior terms  
Dates of prior convictions; release from prison, probation, etc.  
Status of defendant at time of commission of new offense (i.e., on probation, parole, conditional discharge, an es-

capee, etc.) 

 

From the TIS/parole eligibility/Violent Offender statutes: 
 

Minimum parole eligibility 
Prior convictions (felony and misdemeanor) 
Nature of prior offenses (elements only) 

Date of commission of prior offenses 
Date of sentencing of prior offenses 
Date of release from confinement or supervision from prior offenses 
Maximum expiration of sentences (current and priors) 
Defendant’s status if on probation, parole, etc. 
Adjudications of guilt for felonies in juvenile court  

 
A document (or testimony derived from it) should be presumed inadmissible unless it proves a statutory element on 

the checklist and only proves a statutory element on the checklist. 
 

Among the most commonly proffered inadmissible evidence the Commonwealth may seek to introduce during 

a TIS hearing is evidence of the underlying facts of the prior conviction. For example, with a Burglary in the First 
Degree conviction, it will attempt to introduce not merely the nature of the prior conviction but that it involved un-

derlying facts where the defendant beat up an eighty-five year old victim in the case or in a prior Manslaughter in 
the First Degree conviction, the defendant was driving a car with a blood alcohol content of .35 and killed a two-year 

old.  
 

KRS 532.055(2)(a)(2) states that, “The nature of prior offenses for which [the defendant] was convicted” is 
admissible. Mullikan v. Commonwealth, 341 S.W.3d 99 (Ky.2011) interpreted this to mean that, “The nature of a 

prior conviction is closely akin, if not identical to, the definition of prior conviction.” The Court went on to state, “[E]

vidence of prior convictions is limited to conveying to the jury the elements of the crimes previously committed.” The 
Court suggested that, “… this be done either by a reading of the instruction of such crime from an acceptable form 

book or directly from the Kentucky Revised Statute itself,” and further stated: 
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 “[R]ecitation [of the elements] for the jury’s benefit... is best left to the judge. The 

description of the elements of the prior offense may need to be customized to fit the 
particulars of the crime, i.e., the burglary was of a building as opposed to a dwell-

ing. The trial court should avoid identifiers, such as naming of victims, which might 
trigger memories of jurors who may – especially in rural areas – have prior 

knowledge about the crimes.”  
 

In Webb v. Com., 387 S.W.3d 319 (Ky. 2012) the Court further elaborated on the procedure for 
introducing the “nature of the prior conviction” by noting as follows: 

 

 “[T]he first and preferred method of introducing this evidence is for the judge 
to recite the elements of the prior crimes to the jury. The concern in allowing the 

prosecutor to read the judgments into the record is that the roles of advocate and 
witness become blurred.” 

 
Based on these cases, it is again suggested that counsel consider appropriate Motions In Limine to prevent the 

Commonwealth from attempting to describe any underlying facts associated with a conviction and to insure that the 
trial court itself, not the prosecutor, recites only the elements of the prior crimes to the jury. As suggested in the 

above cases, care should be given to insure that the jury is not advised of the names of victims, their status (i.e., 

school teacher, minister, police officer, child, etc.), particular types of weapons used, particulars of injuries received, 
etc. Note also, that the same level of attention must be directed to misdemeanor convictions where the only charging 

document is often the arrest slip. This is also an area ripe for testimony concerning charges that were actually amend-
ed. If a defendant was only convicted for Burglary in the Third Degree where the original charge of Burglary First De-

gree involved use of a weapon or serious injury to a homeowner, the Court should only advise the jury of the elements 
of the amended charge of Burglary in the Third Degree and make no reference to the original charge and, particularly, 

the role of any weapon or that injury was caused to anyone. The latter are simply not elements of Burglary in the 
Third Degree, which is the only crime for which the defendant was actually convicted. 

 

Victim Impact Testimony 
 

One of the most challenging aspects of the TIS hearing is victim impact testimony. KRS 532.055(2)(a)(7) provides 
for introduction of, “[t]he impact of a crime upon the victim or victims, as defined in KRS 421.500, including a descrip-

tion of the nature and extent of any physical, psychological, or financial harm suffered by the victim or victims” KRS 
421.500(1), in turn, defines “victim” in the following manner:  

 
“[V]ictim” means an individual who suffers direct or threatened physical, finan-

cial, or emotional harm as a result of the commission of a crime classified as stalk-

ing, unlawful imprisonment, use of a minor in a sexual performance, unlawful trans-
action with a minor in the first degree, terroristic threatening, menacing, harassing 

communications, intimidating a witness, criminal homicide, robbery, rape, assault, 
sodomy, kidnapping, burglary in the first or second degree, sexual abuse, wanton 

endangerment, criminal abuse, human trafficking, or incest. If the victim is a minor 
or legally incapacitated, “victim” means a parent, guardian, custodian or court-

appointed special advocate. 
 

While these statutes allow victims in a wide range of cases to testify as to the impact of the crime upon them-

selves or their child, ward, etc., counsel should also be aware that the statute can actually exclude evidence in wider 
circumstances than may be immediately apparent.  

 
First, there are limited circumstances under which a third-party can testify in lieu of the literal victim. These 

circumstances arise where the victim is a minor or otherwise lacks capacity or if the victim is deceased. If the victim is 
a minor or legally incapacitated, a “parent, guardian, custodian or court-appointed special advocate” can testify on his 

behalf. Note that other relatives or interested parties such as grandparents, aunts and uncles, teachers, counselors, 

etc. cannot testify for a minor or incapacitated victim. Second, consider that the disjunctive “or” is used in the statute 
which arguably limits this kind of third-party victim impact testimony to a single one of those listed in the statute, not 

several, such as both a parent and a legal guardian. 
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If the victim is deceased, KRS 421.500(1)(b) (1-5) defines those persons designated as “victim” for purposes of 

victim impact testimony under KRS 532.055(2)(a)(7). They are “1. a spouse, 2. an adult child, 3. parent, 4. sibling and 5. 
grandparent.” Note that the conjunctive “and” implies that perhaps more than one of the persons listed could offer victim 

impact testimony in the case of a deceased victim. The list is, nonetheless, very specific. In the event of a deceased vic-
tim, this would exclude other relatives, friends, employers, fiancées, teachers, etc. from providing victim impact testimo-

ny. In McGuire v. Com., 368 S.W.3d 100 (Ky. 2012), testimony from the friend of a victim was found to be error, albeit, 
harmless. 

 
Further, the applicable statutes limit victim impact testimony only to certain offenses. KRS 532.055(2)(a)(7) re-

fers back to KRS 421.500 for the definition of “victim” and that statute then defines “victim” as only those suffering 

“direct or threatened physical, financial, or emotional harm” as the result of a specific list of crimes. Those listed crimes 

are  “stalking, unlawful imprisonment, use of a minor in a sexual performance, unlawful transaction with a minor in the 

first degree, terroristic threatening, menacing, harassing communications, intimidating a witness, criminal homicide, rob-

bery, rape, assault, sodomy, kidnapping, burglary in the first or second degree, sexual abuse, wanton endangerment, 
criminal abuse, human trafficking, or incest.” It, therefore, seems clear that for any person to testify as to victim impact 

testimony in a TIS hearing, he must be a victim of one of the listed offenses.  
 

The list of offenses for which a person has been victimized and cannot testify regarding victim impact evidence is 
substantial and would include criminal possession of a forged instrument, theft, receiving stolen property, burglary in the 

third degree, witness tampering, bribery, perjury, and many others. Also, counsel should be aware that, in the instance of 

felony and misdemeanor convictions arising out of one trial, victim impact testimony relating to the misdemeanors should 
be barred and, once again, appropriate Motions In Limine should be filed. 

 
Counsel should be aware of Brand v. Com., 939 S.W.2d 358 (Ky. App. 1997) where the Court of Appeals held 

that victim impact evidence relative to a Burglary in the Third Degree was allowed into evidence at sentencing. The Com-
monwealth may try to argue from this case that victim impact evidence is not limited to the listed offenses. That case, 

however, is inapplicable to a TIS hearing as it was a traditional sentencing in front of only the court after a guilty plea. 
KRS 532.055 was not even mentioned in the opinion.  

 

Accepting that, on many offenses, victim impact evidence is inevitable, counsel should still consider Motions In 
Limine to restrict testimony that is unfairly prejudicial. This would include opinion testimony, particularly the victim’s opin-

ion as to an appropriate length of sentence, histrionic or overly emotional displays, directly addressing the defendant from 
the witness stand, etc. Testimony should be limited to the direct effects of the crime, not indirect effects or effects on 

others (i.e., all of his friends are devastated).  
 

Cross Examination Considerations 
 

Counsel will obviously be faced with an array of Commonwealth witnesses at the TIS hearing, many of whom will 

have to be cross-examined. They will be used by the Commonwealth to maximize the juror’s perception of your client as 
a danger and your client’s likelihood of early release, thus encouraging the jurors to impose as harsh a sentence as possi-

ble. The first of these is often a court clerk or Commonwealth paralegal who will offer either documents or testimony de-
rived therefrom related to judgments, their dates, defendant’s age, etc. This may include the entirety of the defendant’s 

criminal record. This testimony will relate to both Truth-In Sentencing considerations and also Persistent Felony Offender 
status. Care should be taken that these witnesses offer correct data and information to the jury and, in the event of an 

error, it should typically be addressed by timely objection. There will seldom be any opportunity to establish anything 
through these witnesses other than very specific details on a narrow range of issues related to specific documents.  

 

The Commonwealth will also offer testimony from witnesses, typically Probation and Parole officers, who explain 
to the jury parole eligibilities and information relating to the defendant’s contact with the Corrections Department. This 

would include when he was received in the institution, when he was released and whether release was on parole, a serve 
out, etc. They will also typically explain to a jury such issues as good time credit, credit for time served, etc. They may 

offer an explanation as to concurrent versus consecutive sentences. Occasionally, these witnesses make mistakes in testi-
mony that is actually in favor of the defendant which no one else catches. If he testifies incorrectly that the parole eligibil-

ity for the present offenses is eighty-five percent when it is only twenty percent, counsel does not necessarily have to 
correct it to the extent it implies a longer sentence to the jury than may actually be the case.  
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Finally, the Commonwealth, as stated above, will often offer victim impact evidence. This can often be highly emotional 

and, much as counsel may try to limit it, devastating to the defendant. It is difficult to effectively cross-examine a grieving 
son or daughter or spouse. The default position should be to not cross examine at all and simply stand up and say, “I am 

sorry for your loss.” On occasion, such a witness may open the door to evidence of the defendant’s character such as say-
ing their son was a good boy who would never hurt a fly when he had a history of violent convictions and thefts. It may or 

may not be appropriate to attempt to bring this out on cross-examination. The decision will always be case specific and a 
balance will have to be struck between appearing insensitive and eliciting testimony that will perhaps give the situation an 

added dimension.  

Counsel may seek to achieve a number of objectives in cross-examining these witnesses. Your central purpose 

should be to draw from the witnesses anything positive about your client. Secondarily, you will seek to give the jury rea-
son to believe that any sentence they impose will likely be harsh and that the defendant will likely serve a substantial 

amount of time even if they jury assesses a sentence at the low end of the available range.  
 

Counsel, for example, should elicit that parole eligibility is only an opportunity for consideration for release, not a 
guarantee or even likelihood of release. It should be emphasized that parole may not be granted at all and, the more seri-

ous the conviction, the less the probability of early release. The jury should be informed that if the defendant is paroled, it 

will only be upon developing a good institutional record, getting counseling, etc. If your client has been convicted of an 
offense with an eighty-five percent parole eligibility, emphasize that that means a great deal of time before even consider-

ation for parole. 
 

On occasion, even clients with substantial records went long periods of time in between offenses. Emphasize that 
such a defendant clearly has the capacity to remain crime free or that he did well if he had supervision. Let the jury know 

that if he is released, he will be on supervision, subject to reporting, drug testing, etc. If the defendant, on the present 
offense, is ineligible for probation or shock probation, let the jury know that he has to go to prison and there is no choice 

in the matter. Alleviate fears of some liberal judge ignoring their sentence and immediately putting him back on the street. 

If the client was on probation at the time of the offense, let the jury know that the prior sentence(s) are being revoked 
and that they will have to run consecutive to the sentence the jury will now impose.  

 
If the client has an extensive criminal record, counsel may be able to emphasize that the priors were only proper-

ty offenses or were “victimless” crimes such as drug offenses, etc. that were brought about by drug or alcohol dependen-
cy. A history of drug offenses can give rise to emphasizing underlying addiction problems. Your client’s youth at the time 

of prior offenses or his present youth can be emphasized. In the event of multiple convictions, either in prior cases or the 
present one, emphasize that all offenses arose from a single transaction (i.e., client only made one mistake, not a continu-

ing pattern of conduct).It has to be recognized that emphasizing such things as drug addiction or youth may be mitigating 

to one juror and aggravating to another. Such cross examination must be carefully considered and offered in a way that is 
consistent with your own mitigation evidence and even your theory of the case in the guilt phase. It is inevitably challeng-

ing.  
 

 Conclusion 
 

Without question, no defense attorney wants to find himself in a TIS hearing. He has just lost the trial, both he 
and the client are discouraged and there is a feeling that the hammer is now going to drop. Nonetheless, there is an obli-

gation to fully apprise oneself of the law, undertake wide-ranging background investigation, engage in aggressive motion 

practice and step carefully and professionally through the hearing itself by knowing when and how to object and cross-
examine; all the while remaining as consistent as possible with your own theory of the case. It will never be fun but it will, 

at some point be necessary.  

Jay and Cicely Lambert 
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KY Chamber of Commerce praises correctional reform that has 

saved taxpayers substantial money and calls for additional correc-

tional reform 

 

In July 2014 the Kentucky Chamber released Leaky Bucket: 5 Years Later. Chamber President and CEO Dave Ad-

kisson said that there are promising signs that the troubling state spending trends identified in the first report 

are slowing. In the corrections area, the July 2014 Leaky Bucket Report recommends “Continued full implementa-

tion of the 2011 sentencing-reform legislation to control the growth in corrections costs and careful consideration 

of legislative initiatives that will result in higher costs.” 

The initial 2009 Chamber Report identified spending on corrections and several other areas was growing at a rate 

significantly faster than the overall state budget.  

A Chamber update in 2011 identified progress had been made by fiscal year 2012 in curtailing some of that unsus-

tainable spending. THE 2011 LEAKY BUCKET UPDATE, Building a Stronger Bucket, found that from fiscal year 

2000 to 2012 noted: 

KY’s overall General Fund spending had grown 42.8% - about the same rate as the state’s economy. 

Corrections spending was growing about 50% faster than the overall budget (60.4% vs. 41.4%). 

 

The 2014 Chamber analysis of state General Fund spending from fiscal 2012 to 2016 reveals: 

Total General Fund spending grew 9.7%. 

Corrections spending, which had been growing 50% faster than the General Fund, grew only 4.2% in the past 

two budgets. 

 

Legislative reform has reduced growth 
In the corrections area, the July 2014 Leaky Bucket Report stated: 

 

CORRECTIONS: A key factor in the reduced growth in corrections spending was the enactment of major legisla-

tion in 2011 to reform Kentucky’s Penal Code and stem the growth in the prison population. A 

2010 legislative task force found Kentucky’s prison population had increased 45% since 2000 (compared to 13% 

nationally) and the Commonwealth had the fastest growing prison population in the country. The task force, work-

ing with the Pew Center on the States, recommended legislation (House Bill 463),  

Con’t on the following page 

http://www.kychamber.com/sites/default/files/Leaky Bucket 5 Years Later.pdf
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strongly supported by the Kentucky Chamber and passed overwhelmingly by the General Assembly, that focused on 

four key goals: 

Strengthening probation and parole by basing key decisions on the risk posed by offenders, linking offenders to 

appropriate community resources and improving parole and probation supervision 

Modernizing drug laws by reducing prison time for low-risk, non-violent drug offenders who possess small 

amounts of drugs and reinvesting related savings in increasing drug treatment for those offenders who 

need it 

Supporting and restoring victims by improving restitution and creating web-based tools to provide key infor-

mation on offenders  

Improving government performance with better ways to measure and encourage a reduction in recidivism and 

criminal behavior 

 

The legislation is projected to save more than $422 million over 10 years from a reduction in incarceration. While 

the prison population has not declined as quickly as originally predicted, the reforms are having a significant im-

pact. (See Chart 2) In the past year, Kentucky has moved to terminate contracts with three private prisons due to a 

reduction in the prison population, and total corrections costs are now growing at only half the rate of the total 

budget. These results indicate the need for the General Assembly to stay the course on the implementation of the 

2011 reforms and resist the urge to increase penalties for nonviolent crimes. 

 

More savings needed 
In the corrections area, the July 2014 Leaky Bucket Report recommended: 

 

Corrections 

Continue full implementation of 2011 sentencing-reform legislation to control the growth in corrections costs and 

carefully consider legislative efforts to increase penalties that will result in higher corrections cost. Continue this 

positive trend in more appropriate use of expensive corrections resources with full implementation of 2014 juvenile 

justice legislation. The General Assembly should also continue reviewing the Kentucky Penal Code with the goal of 

creating more alternatives to incarceration for low-level, non-violent crimes and focus on jail time for more serious 

offenses. Potential areas for review recently identified by the Kentucky Department of Public Advocacy include: 

Alternative sentencing for flagrant non-support instead of imprisonment for a felony 

Modification of the persistent felony offender statute 

Increasing the dollar amount for the felony theft limit 

Presuming parole for eligible low-risk offenders 

Adoption of a “clear and convincing” standard for pretrial release 

Creation of a “gross misdemeanor” classification for low-level felonies 

 

The full July 2014 Report is available at:  

http://www.kychamber.com/sites/default/files/Leaky%20Bucket%205%20Years%20Later.pdf  

Check out our 

website at  

Www.kacdl.net 

http://www.kychamber.com/sites/default/files/Leaky%20Bucket%205%20Years%20Later.pdf

