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See Ethics Opinion on page 2 

The Kentucky Supreme Court heard oral arguments on September 19, 2013, at the 

Brandeis School of Law, in the case styled United States of America, By and Through 

the US Attorneys for the Eastern and Western Districts of Kentucky v. Kentucky Bar 

Association.  This important case is the result of Kentucky federal court prosecutors 

challenging a KBA Advisory Ethics Opinion (E-435, 77 BENCH AND BAR 2, at 34-35, 

March 2013), which concludes that a criminal defense lawyer cannot ethically advise 

a client about a plea agreement that contains a provision that waives his right to pur-

sue an ineffective assistance of counsel claim related to the subject of the plea agree-

ment.  The Advisory Opinion further prohibits a prosecutor from proposing such a 

plea agreement, since the prosecutor would be assisting or inducing defense counsel 

to violate the Rules of Professional Conduct. 

 SCR 3.130 (1.7(a) and (b)) are the general rules regarding conflicts of interest 

when representing a client; SCR 3.130 (1.8 (h)(1)) speaks specifically to the issue of 

waivers of malpractice and provides: “A lawyer shall not make an agreement prospec-

tively limiting the lawyer’s liability to a client for malpractice unless the client is in-

dependently represented in making the agreement.” 

 Those of us that practice in the federal courts are familiar with the govern-

ment’s plea agreements that require our client to “knowingly and voluntarily waive 

his right to contest or collaterally attack his conviction and the resulting sentence 

pursuant to 28 U.S.C. Section 2255 or otherwise.” 

  

Larry Simon, KACDL President 
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KACDL member Scott West argued on behalf of the KBA as a member of its Ethics Committee, along with 

John Wesley Hall Jr., as amicus counsel for the NACDL and Legal Ethics Professors and Legal Ethics Prac-

titioners.  Additionally, your president is serving as local counsel of record on the brief amicus curiae on be-

half of the Innocence Network, which also opposes the prosecutor’s request to vacate Ethics Opinion E-435. 

 We are hopeful that the Justices of the Kentucky Supreme Court will endorse the fact that agree-

ments prospectively limiting a lawyer’s liability for malpractice are likely to undermine competent and dili-

gent representation.  Additionally, the Court should confirm that an innocent person who pleads guilty with 

such a waiver will have no legal basis to challenge his conviction if it is later determined that there is excul-

patory evidence that his counsel failed to discover. 

 Stay tuned.  We shall keep the membership informed of this significant issue. 

OCTOBER  2013   

 

Ethics Opinion continued from page 1 

If you have a request for 
assistance of if you would like to 
join this Committee, Contact Larry 
at: LARRYLAWYERGUY@AOL.COM, 
Simon Law Office, 510 West 
Broadway, Ste. 805, Louisville, 
Kentucky 40202; 502-589-4566; 
Fax: 502-583-3392 

Federal Practice Tip 

- by Willis Coffey 

In those instances when our clients make admissions to their 

mental health clinicians during the course of diagnosis or 

treatment I am pleased to  report the psychotherapist-patient 

(testimonial) privilege is alive and well in the Sixth Circuit. U.S 

v. Hayes, 227 F.3d 578, (6th Cir. 2000). While some Circuits 

recognize a “dangerous patient” exception to the privilege the 

Sixth Circuit does not. In short the case law provides, while a 

psychotherapist must reveal information to prevent harm to 

identifiable third parties he/she cannot testify as to that same 

information in a criminal prosecution. 

mailto:LARRYLAWYERGUY@AOL.COM
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September 2013 DUI TIP  

ROAD BLOCK SUPPRESSION HEARINGS 

By Wil Zevely                              

      We have talked before about the values of Motions to Suppress. There is absolutely no reason to not file a Motion 

to Suppress in all DUI cases.  This is particularly true where road blocks are involved.  Remember there are several 

reasons for filing motions to suppress and having the hearings.  

       First, you learn subtleties about the case that are not apparent in responses to Discovery.  These are facts needed 

if the case goes to trial. 

       Second, frequently things surface which are not apparent through discovery which may lead to the suppression of 

the road block or other evidence obtained after the stop. 

       Before a suppression hearing can be effectively held, there are a number things that must be done. Discovery 

must be complete under RCr 7.24 and 7.26.  You need all written and recorded reports, statements, and observations 

of the police.  These need to be carefully reviewed for inconsistencies. These lead to areas you may need to explore in 

the hearing. If there is a video it must be obtained. Remember also, many stops are made in public areas where there 

are surveillance cameras which you can obtain and review.  In roadblock cases, it is imperative that you obtain the 

Written Regulations or General Orders pertaining to the establishment of road blocks.  These include how they are to 

be set up and how they are to be operated. There are listed criteria of requirements which must be followed. Common-

wealth v. Buchanon, 122 SW 3d 565 (Ky 2003) sets out the criteria to determine if a road block is lawful. This case 

holds that in determining whether or not roadblocks are reasonable the following will be reviewed: 

      1.  Parameters of the roadblock are to be set by supervisors. 

      2.  Courts must see if the parameters are followed. 

      3.  The nature of the roadblock must be readily apparent. 

      4.  The length of the stop.   

      Defense counsel must carefully review the facts obtained in discovery with the requirements of the roadblock set 

out in the policies or general orders. Look for issues to raise in the hearing.  When you do the motion to suppress the 

road block, there is no reason not to raise other issues including field sobriety testing, and the intoxilyzer. It is im-

portant to find out exactly how your client performed on all field sobriety tests and whether or not they were conduct-

ed consistent with the Field Sobriety Testing Manual. Even if your client failed, the client may have done well on 

these tests.  Remember under Harden v. Commonwealth, 2007 WL 79055 (Ky Ct.App 2007) there can be no testimony 

concerning pass/fail, or  indicators. The only thing before the jury is what your client was asked to do and what he 

did. In the jurors mind, even though under the regulations your client failed, he may in fact have done very well. 

          In a recent DUI road block suppression hearing, two lawyers independently reviewed the facts and found noth-

ing which would apparently allow the Judge to suppress the road block. There was a mention in the discovery that 

the streets were wet.  At the hearing, it was determined that it was raining off and on.  The road blocks were conduct-

ed whether or not it was raining. The officer testified that they would just put on their rain gear and continue the 

road block. Policy for establishing the road block precluded running the road block in the rain.   In discussing the 

Court’s decision, the Judge said that whether it was raining or not when the defendant was stopped was not the is-

sue.  The issue was whether or not the road block was conducted pursuant to policy.  Since the road block, in general, 

over the time period established, was conducted in the rain, the Court suppressed the road block.  It is important to 

file and have these motions heard.  Often things are discovered which are not apparent on the face of information pro-

vided.  In the particular case set out above, had the hearing not been held, and the issue of the wet streets developed, 

suppression would have never occurred.  

        We all need to file and hear suppression motions.  Wil Zevely can be reached at  859-371-3600 

or at wilzevely@aol.com 
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27th Annual KACDL Conference & Criminal Defense Seminar 

The Galt House, Louisville, KY 

Friday, November 1, 2013 

8:30 – 9:00         Registration 

9:00                    Welcome/Opening Remarks – Larry Simon, KACDL President 

9:00 – 10:45       Case Decisions and Recent Developments in the Appellate Courts 

             Chief Justice John D. Minton, Jr. and Justice Lisabeth Hughes Abramson 

             Kentucky Supreme Court  

 

              Chief Judge Glenn E. Acree and Judge Denise G. Clayton 

              Kentucky Court of Appeals  

10:45 – 11:00     Coffee Break and Conversation with the Judges 

11:00 – 12:00     Legislative  Advocacy in 2014:  

                            Shaping a Better Future for Clients Facing a Loss of Liberty 

                            Panel discussion participants – Sen. Robin Webb (D-Grayson), Rep. Johnny Bell       

                            (D-Glasgow), W. Robert Lotz and Ernie Lewis with Ed Monahan (Moderator) 

                             

12:00 – 12:15     Break 

12:15 – 1:30       Lunch and Awards Presentation  

1:45 – 3:45         How to Try a Confession Case 

                            Professor Andrea D. Lyon 

                             Associate Dean for Clinical Programs 

                              Director, Center for Justice in Capital Cases 

                              DePaul University College of Lawthere                        

                            

3:45 – 4:00         Break 

4:00 – 5:00         Ethics for the Criminal Defense Lawyer 

                            Martin S. Pinales 

                              Strauss & Troy 

                             Cincinnati, Ohio 

                             Former President, National Association of Criminal Defense Lawyers 

5:00 –                 Closing Remarks – Larry Simon 

                     Adjournment 
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Chief Justice Minton came to the appellate bench from the trial court. He was judge of the Warren Circuit Court from 1992 to 2003. In 

addition to his trial court duties, he also served by special appointment of the late Chief Justice Robert F. Stephens and then-Chief 

Justice Joseph E. Lambert as Chief Regional Judge of the Green River Region, an administrative post assisting the Chief justice with 

assigning special judges in a 21-county area of south central Kentucky. 

Justice Abramson earned a bachelor’s degree from the University Of Louisville, graduating in 1977 with highest honors. She graduat-

ed magna cum laude from the University Of Louisville School Of Law in 1980 and was named the Outstanding Graduate of her law 

school class. Before serving as a judge, she practiced law for 15 years, concentrating on business and commercial litigation. 

Judge Glenn E. Acree is the chief judge of the Court of Appeals. He began serving as chief judge July 1, 2012, after 

being elected to the position by his fellow Court of Appeals judges. The chief judge provides administrative oversight 

to the court. 

Judge Denise Clayton became the first black woman to serve on the Kentucky Court of Appeals in October 2007. She represents 

the 4th Appellate District, Division 2.  Judge Clayton graduate cum laude with a bachelor’s degree from Defiance College in 

Defiance, Ohio. She earned her juris doctor degree from the University of Louisville’s Brandeis School of Law. 

Martin S. Pinales, Criminal defense attorney,  represents individuals and companies accused of, or being investigated for, crimes in state and federal courts 

and across the country. He has more than 40 years of extensive trial, appellate, grand jury, sentencing guideline, and white collar criminal defense experience 

and knowledge. He has been listed in the Bar Registry of Preeminent Lawyers.  Additionally, he serves as an adjunct professor and lecturer on criminal trial 

advocacy and practice across the country. 

Marty is a frequent lecturer throughout the United States to various bar associations on a wide array of subjects. He also teaches at the National College of 

Criminal Defense, part of Mercer Law School in Macon, Georgia, as well as the Benjamin Cardozo School of Law in New York. Marty has also had the privilege of 

teaching trial skills at Legal Aid of China and lecturing for the doctor of laws program at the prestigious Peking Law School.  He is also a past president of the 

National Association of Criminal Defense Lawyers (NACDL).  Over 12,000 regular members and 25,000 affiliate members form the NACDL throughout the 

United States as well as internationally. Since 2009 he has been a NGO delegate to the United Nations on human rights. 

Johnny Bell is a member of the Kentucky House of Representatives, representing District 23. He was first elected to the chamber in 2006.  Bell earned his 

B.S. from Western Kentucky University and his J.D. from the Salmon P. Chase College of Law. His professional experience includes working as an attorney.  

He currently serves on several committees.  He is a KACDL Board Member. 

Robin Webb is a member of the Kentucky State Senate representing District 18. She was first elected to the chamber in 2008. Webb served in the 

Kentucky House of Representatives from 1999 to 2009.   Webb earned her A.A.S. from Morehead State University in 1983, her B.S. from Morehead State 

University in 1983 and her J.D. from Chase College of Law at Northern Kentucky University in 1986. Her professional experience includes working as a 

Coal Miner for Ruth Contracting, attorney for the Natural Resources Cabinet of the Surface Mine Litigation Unit, attorney and Sole Practitioner and 

General Counsel for AEI Resources, Incorporated.  She is a KACDL Board Member. 

Ernie Lewis received his undergraduate degree from Baylor University in 1969, a Masters of Divinity from Vanderbilt with the Department of 

Public Advocacy from 1976 until 2008 in several different capaUniversity in 1973, and a Juris Doctoris (J.D.) from Washington University in 1977.   

He was cities, including appellate lawyer, local assistance branch manager, directing attorney of the Richmond Trial Office, and Regional Manager 

for the Central Kentucky Region.  He was appointed Kentucky Public Advocate in 1996, overseeing the statewide public defender system, and 

served in that capacity until 2008 when he retired from state government.   

W. Robert Lotz is an attorney practicing in Northern Kentucky.  An honor graduate of Dartmouth College and of the University of Wisconsin Law 

School, he entered the Federal Bar in 1974 and the Kentucky Bar in 1975. 

He is a past President of the Kentucky Association of Criminal Defense Lawyers and was their Legislative Representative for 16 years.  He has 

served as a member of the Kentucky Gubernatorial Task Force on delivery and the funding of quality defender services and on the Kentucky Su-

preme Court’s Committee on Ethics for the defense and prosecution of criminal cases. He currently practices Criminal and Civil law in federal and 

Kentucky Courts. 

Andrea D. Lyon  works to promote social justice, equity and improvement in the criminal justice system. She is an attorney, educator and author.  At DePaul 

University College of Law, Prof. Lyon serves as Clinical Professor of Law, Associate Dean for Clinical Programs, and Director of the Center for Justice in 

Capital Cases. She first worked for the Cook County Public Defenders' Office-in the felony trial division, post-conviction/habeas corpus unit, preliminary 

hearing/first municipal (misdemeanor) unit, and the appeals division. Her last position there was Chief of the Homicide Task Force, a 22-lawyer unit that 

represents persons accused of homicide.  Andrea has tried more than 130 homicide cases, both within the public defender's office and elsewhere. She has 

defended more than 30 potential capital cases at the trial level. Of these, she has taken 19 through the penalty phase, and won them all. 

In 1990, she founded the Illinois Capital Resource Center and served as its director until joining the University of Michigan Law School faculty in 1995 as an 

Assistant Clinical Professor. In 2000, she joined the faculty at DePaul. 

Professor Lyon is a graduate of Rutgers University and the Antioch School of Law. 

http://ballotpedia.org/wiki/index.php/Kentucky_House_of_Representatives
http://ballotpedia.org/wiki/index.php/Kentucky_State_Senate
http://ballotpedia.org/wiki/index.php/Kentucky_House_of_Representatives


 6 

OCTOBER  2013   

 Hotel Accommodations 

KACDL has a very limited block of rooms reserved 
for the nights of  October 31– November 2, 20123 at 
the Galt House Hotel, 140 North Fourth Street,  
Louisville, KY.  The deadline to receive the discount-
ed rate  is  October 9, 2013.  To reserve a room, call 
1-800-843-4258. 

Rivue Tower -$97.00/night 

Suite Tower -$127.00/night 

              Conference and Seminar Fees 

       [   ]  $200 KACDL Private Attorney Member 

       [   ]  $250 Non-member Private Attorney 

       [   ]  $125 KACDL Public Defender Member 

       [   ]  $150 Non-member Public Defender 

       [   ]  $100 KACDL Non-Attorney Member 

       [   ]  $25  Law Student  

27th Annual Conference Registration Form 

 

NAME:____________________________________________________________________________ 

ADDRESS:__________________________________________________________________________ 

CITY:___________________________________________STATE:_______ZIP:___________________ 

PHONE:____________________________________________________________________________ 

EMAIL:____________________________________________________________________________ 

Please mail completed forms and payment to :  KACDL, P.O. Box 910369, Lexington, KY  40591-0369 
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THIS AND THAT ON THE LEGISLATIVE FRONT 

 

Do you know a legislator?  The KACDL Board voted at its August meeting to support a proposal to alter the 

manner in which legislative policy is made.  The Board decided to end the work of the Legislative Committee that 

has been in place for many years, chaired during its entirety by Robert Lotz.  Bob has notified the Board that he 

is going to be stepping down as Chair of the Legislative Committee, which made this a good time to develop an 

alternative.  In its place will be the Legislative Policy Committee.  This committee will consist of the President of 

KACDL, the Public Advocate, the Executive Director of the Louisville-Jefferson County Public Defender's Office, 

one KACDL member to be named by the President, the past-Chair of the Legislative Committee, and the Legisla-

tive Agent.  The Legislative Agent will chair the committee, and will convene the committee preferably in person 

prior to the General Assembly.  The new committee will discuss in depth any changes recommended on significant 

policies that will be upcoming during the session.  Once the session begins, the new committee will conduct most 

of its work via e-mail.  The new committee will also solicit views of the entire membership via e-mail regarding 

major policy decisions. 

 

The Board also agreed that the best way for KACDL to influence legislation is for a constituent to contact his or 

her legislator.  We need for someone from our membership to agree to be the go-to person for each member of the 

House and Senate Judiciary Committees during the General Assembly.  Preferably, this will be a legislator you 

already know.  However, if you do not know them but are interested in being the contact with the legislator, that’s 

OK too.  I need for you to contact me at ernie.lewis@gmail.com if you are willing to serve in this important capaci-

ty.  Please look at the two lists below and let me know who you are willing to contact during the session.   

 

The following are members of the Senate Judiciary Committee (prior to redistricting) 

    Sen. Whitney Westerfield [Chair]—Christian, Logan, and Todd Counties 

    Sen. Katie Stine [Vice Chair]—Campbell and Pendleton Counties 

    Sen. Perry B. Clark—Jefferson County 

    Sen. Carroll Gibson—Breckenridge, Grayson, Hancock, Hart, Larue, and Meade Counties 

    Sen. Sara Beth Gregory—Clinton, Cumberland, McCreary, Monroe, Wayne, Whitley Counties 

    Sen. Ray S. Jones II—Johnson, Martin, and Pike Counties 

    Sen. Jerry P. Rhoads—Hopkins, Muhlenberg, Ohio Counties 

    Sen. John Schickel—Boone, Gallatin, and Kenton Counties 

    Sen. Dan "Malano" Seum—Jefferson County 

    Sen. Robert Stivers II—Clay, Knox, Lee, Magoffin, Morgan, Owsley, Wolfe Counties 

    Sen. Robin L. Webb—Bracken, Carter, Greenup, Lewis, Mason, Robertson Counties 

 

The following are members of the House Judiciary Committee 

 

    Rep. John Tilley [Chair]—Christian and Trigg Counties 

    Rep. Joseph M. Fischer [Vice Chair]—Campbell County 

    Rep. Darryl T. Owens [Vice Chair]—Jefferson County 

    Rep. Ryan Quarles [Vice Chair]—Fayette and Scott Counties 

    Rep. Brent Yonts [Vice Chair]—Christian, Hopkins, and Muhlenberg Counties 

    Rep. Johnny Bell—Barren and Warren Counties 

    Rep. Robert Benvenuti III—Fayette County 

    Rep. Jesse Crenshaw—Fayette County 

    Rep. Kelly Flood—Fayette County 

    Rep. Jeff Hoover—Clinton, Pulaski, and Russell Counties 

    Rep. Joni L. Jenkins—Jefferson County 

    Rep. Thomas Kerr—Kenton County 

    Rep. Stan Lee—Fayette County 

    Rep. Mary Lou Marzian—Jefferson County 

    Rep. Reginald Meeks—Jefferson County 

    Rep. Tom Riner—Jefferson County 

    Rep. Steven Rudy—Ballard, Carlisle, Fulton, Hickman, McCracken Counties 

    Rep. Kevin Sinnette—Boyd County 

    Rep. Ken Upchurch—McCreary, Pulaski, and Wayne Counties 

    Rep. Gerald Watkins—McCracken County 

Con’t on following page 

mailto:ernie.lewis@gmail.com
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Criminal Justice Council.  The Kentucky Criminal Justice Council met for its annual meeting on September 5, 

2013.  I presented on behalf of KACDL.  I recommended the following to the Council: 

A more robust Criminal Justice Council should be reconstituted. 

Reclassification of nonviolent felonies and misdemeanors could result in significant savings. 

We needed a felony expungement law and a law restoring rights to convicted felons in order to restore these citi-

zens to the community. 

The PFO statute needed to be returned to its original form with no PFO 2nd and where a person would only be 

eligible after having been sent twice to the penitentiary. 

Implement the recommendations of the Kentucky Death Penalty Assessment Team Recommendations. 

A 90 day term for technical violations of parole should be instituted. 

 

Matt Leveredge represented the Commonwealth’s Attorney’s Association and made the following points: 

“Truth-in-Sentencing” should be changed because juries and victims do not understand how much time an offend-

er will have to serve. 

Penalties are disproportionate. 

Jail credit should not be given for someone on home incarceration. 

There should be 50% parole eligibility for many Class B, C, and D felonies. 

Commonwealth’s Attorneys would not agree to lower from 85% to 50% any of the felonies now eligible as violent 

felonies. 

The 3 year limit on some drug possession offenses has unintended consequences when applicable to drug court. 

There is a serious gap between persons who are competent to stand trial and KRS 202A. 

 

Juvenile Justice Task Force.  This task force continues to meet and receive testimony from researchers from PEW.  

It is apparent that significant reform to the juvenile justice system is likely during the 2014 General Assembly.  The 

presentation in September focused on the “drivers” of costs in the juvenile justice system.  Some of the points made 

were: 

It costs $87,000 per year to incarcerate a juvenile offender. 

The population in detention has declined 45% over the past 11 years, from 901 to 494. 

60% of juveniles are in the community, but result in only 20% of the costs. 

Vast majority of those in detention are public offenders. 

Probation violation is the most common offense. 

 

After hearing from PEW, Hassan Davis, Commissioner of the Department of Juvenile Justice, stated that “we are a 

system that does more harm than good.” 

 

 

Ernie Lewis, KACDL Legislative 

Agent, can be reached at 502-545-3142 

or ernie.lewis@gmail.com 

 

Con’t from previous page 

Check us out at 

www.kacdl.net 
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NCDC Trial College Experience 

 

-Karen Faulkner 

 

Macon, Georgia, is the home of The Allman Brothers Band, Otis Redding and…. the National Criminal De-

fense College.  This small town in central Georgia has a lot of charm, a lot of history, and for four weeks out of the 

year, a lot of criminal defense attorneys.   

The National Criminal Defense College (College) is hosted at Mercer University, Walter F. George School of 

Law, where criminal defense attorneys who recently passed the bar to those with over one hundred trials under 

their belt come to learn or improve their trial advocacy.  The College is set up to examine and practice each aspect of 

trial, from the initial client interview to closing arguments, using sample cases and topic specific exercises while 

brainstorming with your colleagues.  The College has two sessions a year, one in June and one in July, which con-

sists of two weeks of training.  Participants are given four sample cases prior to arrival at their session to review 

and upon arrival are assigned one case that will be their focus for the following two weeks.  While at the College, 

lawyers will get perspectives through lecture, hands on experience, and finally examples of different styles from 

their colleagues and the talented staff at the College. 

This past June and July, Annie O’Connell and I were honored to be awarded scholarships to participate in 

this program through the Kentucky Association of Criminal Defense Lawyers.  Ms. O’Connell attended the June 

session and I the July.  The College has an extensive list of teaching attorneys recognized throughout the Nation 

and each session is unique as it is staffed with different attorneys; in fact, each week an entire new set of attorney’s 

come in and each day you have a different attorney leading your group.  The groups are organized so that there are 

eight participants in each and paired with other attorneys who are at or near your same experience level.  This al-

lows for each group to focus on the level of training necessary for each range of attorneys and for the attorneys to 

feel comfortable in participation among the groups. 

The training is intense but well worth the time investment.  Each day was structured so that the morning 

would start around 8:30 with a lecture (normally in a large group) and throughout the day you would work with 

your small groups on exercises and discussion.  The day would end with examples of that days topic (i.e.,  direct ex-

am, cross exam, ect.) by one of the staff attorneys in a large group setting.  The exercises were enhanced by the Col-

lege’s unique decision to hire actors to portray the jurors and witnesses in your trial.  The actors were amazing, 

friendly, and great at their job, pushing you to your limits and giving a true experience of trial scenarios.  The eve-

nings were filled with homework and socializing, the latter being one of the greatest aspects of the College. 

The College provided not only incredible experience and training but also invaluable connections with crim-

inal defense attorneys across the Nation.  Ms. O’Connell and I both felt that we could reach out to any colleague or 

staff member to share a motion, brainstorm an idea, or just chat as a friend.  Lasting relationships were formed and 

the wealth of knowledge handed to you both at the College and after is incredible.  Throughout the two weeks, par-

ticipants are provided with articles and other reading materials to enhance your learning and further materials 

were made available after the two weeks were over.  Each staff attorney was eager to share their wisdom and pass 

along the tools and tips needed to continue the fight for justice. 

The National Criminal Defense College is a remarkable two weeks.  As I drove home for eight hours con-

templating my experience, and listening to mixed tapes (okay actually CDs) of Macon music I was exhausted, 

pleased to no longer be in a hotel, and overall eager to use my new skills.  The College was an unforgettable two 

week experience and one that will keep on giving and I encourage any criminal defense attorney to consider partici-

pating in this experience. 

Karen Faulkner 


