
Join us in Louisville for lots of learning and fun on Friday November 
2, 2012  

Our upcoming Annual Conference is our 26th. It will be Friday 
November 2, 2012 at the Galt House, Louisville, KY. It is an 
opportunity to learn about developments in the law and criminal 
defense practice. It is also an opportunity to network with the best 
criminal defense experts in our Commonwealth. Take a look on pages 
5 and 6 at the program being offered and register today. 

We feature the nationally known expert, Terrance MacCarthy from 
Chicago and we have Justice Abramson and the newly elected Chief 
Judge of the Court of Appeals, Glen Acree. 

 

Are you ready for the new presentence investigation report? 

Don’t miss the presentation at our Annual Conference by Tim D. Carman, KY Department of Correction 
Director of the Division of Probation and Parole, on the new PSI that is coming. It is based on the 
national LS/CMI evaluation. There are currently two versions of KRS 532.050, the presentence 
investigation statute, in the Kentucky Revised Statutes. One version is effective until July 1, 2013. The 
second version will take effect on that day and replace the previous version. Specifically, a new 
subsection (2)(a) of that statute will take effect, requiring the presentence investigation reports (PSI) to 
include the “results of the defendant’s risk and needs assessment.” While this additional language is 
short, it has the potential to significantly change sentencing advocacy…and Corrections is already 
implementing portions of the new statutory requirement. Don’t be behind the curve in understanding 
this development. 

 

New NACDL Benefit Offered 

We have a new benefit this year. Each Annual Conference registrant is entered to win a free 1 year 
membership to NACDL and receive a free 3 month trial membership to NACDL just for attending. Add 
that to a night out in vibrant downtown Louisville and you can’t lose! 

 

Join us at the November 1, 2012 Board meeting on Determinate Sentencing Discussion 

The KACDL Board of Directors will meet on the evening before the conference/seminar at 6:00 p.m. at 
The Galt House in a room (TBA) that is located on the second floor of the west side of the hotel complex. 
A cash bar and snacks will be available. In addition to our regular business, Ernie Lewis, our legislative 
agent, will lead us in a discussion about whether KY should continue with its indeterminate sentencing 
scheme or move to a determinate sentencing structure so KACDL can resolve on its official policy on this 
important matter. 

 

I look forward to seeing you at the board meeting on November 1st and at the seminar on November 
2nd. 

Join Us for the 26th Annual KACDL Conference 

D a v i d  S .  H o s k i n s  

 Legislative Agent Report—The work during the interim:  the  Criminal Justice council ; Juvenile Task Force; 

Proposals for 2013 

 26th Annual KACDL Conference & Criminal Defense Seminar 

 KACDL Annual Conference Agenda 

  Pretrial  Release Tip #3—Is a “Cash Only” Bond Lawful 

 Deferred Prosecutions  
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A l s o  I n  t h i s  O c t o b e r  2 0 1 2  i s s u e  

David S. Hoskins, President, KACDL 
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The bills that the legislature passed during the 2012 General Assembly are now being implemented.  We are 
now moving into the “interim,” during which House and Senate committees as well as Task Forces created 
during the session combine to hear from stakeholders and Task Forces created during the session start meeting to address matters 
of concern, all in anticipation of legislation for the 2013 General Assembly.  Two examples of this are occurring in the criminal 
justice world, with looking back at HB 463, and looking forward to reform of the Juvenile Code.  
 
Monitoring of HB 463.  House Bill 54 was the bill that tweaked HB 463, making several changes to that landmark piece of 
legislation.  One of its provisions required the Kentucky Criminal Justice Council  (KCJC) to become involved, stating in Section 
22 the following:  “The Criminal Justice Council shall oversee the implementation of the provisions in the Public Safety and 
Offender Accountability Act, 2011 Ky. Acts ch. 2, and coordinate efforts among the various stakeholders within the criminal 
justice system to prepare a comprehensive state plan to provide for the full and proper implementation of the provisions in that 
Act. By October 1 of each year, beginning in 2012, the Criminal Justice Council shall submit to the Interim Joint Committees on 
Judiciary a comprehensive report on the implementation of the Public Safety and Offender Accountability Act's provisions within 
the various elements of the criminal justice system and make recommendations that will further advance the policies within that 
Act.”  This language requires the KCJC, which last met in 2008 and which has been basically moribund for the past decade, to 
become active once again.  The act contemplates that instead of another task force, the KCJC would take up the role of reformer. 
 
The KCJC met on August 23, 2012.  That is apparently the only meeting they will have to fulfill their role under HB 54.  And the 
Chair, Justice Cabinet Secretary J. Michael Brown, announced that the KCJC would fulfill its reporting and recommending duties 
by merely accumulating the reports of the various stakeholders rather than making explicit decisions about policy changes.  Here is 
a brief summary of what I heard at the meeting. 
 
 KACO.  John Wilson is President of KaCo and the Garrard County Judge Executive.  He expressed KaCo’s support for 
HB 463.  He noted with approval that public safety has increased while at the same time there have been fewer arrests and that 
state inmates are serving more time in county jails resulting in fatter county coffers.  He noted that law enforcement was opposed 
to the arrest provisions in the statute.   
 
 Prosecutors.  Chris Cohron and Jackie Steele said that prosecutors hope that HB 463 is the first step in an overall 
reform.  They stated that the “pretrial release form”, apparently meaning the risk assessment instrument by Pretrial Release 
Officers, was not accurate needed to be rewritten.  They stated that they wanted a 50% parole eligibility rate for “violent, 
nonviolent offenses,” which is a repeat of what they expressed before the 2012 session.  They want to revisit a provision in KRS 
218A regarding quantity, saying that sellers are combining different kinds of drugs; they are seeking a 20 dosage unit limit for 
higher penalties that would allow for the sale of different drugs to be included in one charge.  They expressed opposition to the 
concept of a gross misdemeanor.  They agreed with Senator Katie Stine that they were seeing an increase in heroin sales in several 
areas in Kentucky.   
 
 Public Defenders.  Damon Preston testified for DPA.  He primarily referred to a survey of public defenders.  This 
survey found that most defenders thought the sentencing provisions of HB 463 had been a success, as had the separation of peddlers 
from traffickers.  Over half of those surveyed found that the pretrial release provisions had been a success, while 40% said that 
those provisions had been a failure.  Most of those surveyed said that the deferred prosecution provisions had failed.  He noted that 
many prosecutors were saying that they would never allow for deferred prosecutions in their jurisdictions.  He noted that 
according to AOC figures, counties have saved $25 million as a result of the pretrial release provisions.  Damon stated that DPA 
favors a “clear and convincing” standard for judges to consider in pretrial release decisions, previously proposed in HB 296.  He 
also stated that DPA favored moving some felonies into the gross misdemeanor category in order to avoid collateral consequences.  
He advocated for the reclassification of low level misdemeanors to civil infractions.  He advocated for PFO reform, noting that 
DOC spends $160 million per year on persistent felons and violent offenders.  Finally, he stated that DPA wanted a change to the 
parole statute, creating a presumption of parole for low risk offenders.   

The work during the interim:  the Criminal Justice 

council;  Juvenile Task Force;  Proposals for 2013 

Ernie Lewis, Legislative Agent, Ernie.lewis@gmail.com 
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KACDL.  Larry Simon, Board member of KACDL, testified for KACDL.  He also presented a draft of recommendations which 
have been passed on in the KCJC report.  He stated that our members believe that bonds were being set too high, and that jail credits are be-
ing denied in too many jurisdictions.  He stated that our members believed that graduated sanctions for technical violators were basically being 
ignored by probation and parole officers.  Larry referred the KCJC to the written recommendations, which included a detailed position on 
crimes that could and should be reclassified to a lower level.  KACDL also recommended reform of our PFO laws, reform of the violent of-
fender statute, the creation of a significant felony expungement statute, the increase of the felony theft threshold to $1000, and the decrimi-
nalization of nonsupport.  KACDL also expressed support for the creation of a gross misdemeanor classification.  Finally, KACDL once again 
called upon the General Assembly to take on the rewriting of the Penal Code. 

 
Department of Corrections.  LaDonna Thompson, Commission of DOC, testified that 2398 inmates had been released through 

the mandatory reentry supervision program, and that the recidivism rate for them was 11%.  She said that DOC had increased drug treatment 
bed capacity by 629 to a total of 3661.  She said that 73 new Probation and Parole Officers had been added pursuant to HB 463 and that as a 
result caseloads per officer had been reduced to 86.  She noted that there were 41,878 persons on supervision in the Corrections system.  She 
acknowledged that the felony population in prison is higher than they projected, in no small part due to the decrease in the rate of inmates 
being released on parole.  She said that deferments and serve-outs are trending higher.   

 
The Courts.  AOC Director Laurie Dudgeon testified that since the effective date of HB 463 there had only been 155 total de-

ferred prosecutions.  She said that possession of marijuana arrests had decreased by 12,263.  The pretrial release rate had increased by 5% 
while public safety had also increased.  She said that appearance rates had increased for persons who were classified as moderate and high risk 
while there had been a slight decrease in appearance rates for low risk defendants.  Finally she stated that drug court referrals were decreasing. 

 
Parole Board.  Larry Chandler, the Chair of the Parole Board, tried to explain why the parole rate had declined following HB 463.  

He said that while the parole rate was 53% in 2010, the parole rate for the past decade had been 43%.  He also said that he had new parole 
board members, which he offered as an explanation for this decline.   

 
Law Enforcement.  Brad Bates appeared on behalf of KSP.  He stated that law enforcement was not happy about the arrest provi-

sions of HB 463.       
 
Juvenile Reform.  House Concurrent Resolution 129 passed during the past session requiring a Task Force to be formed to look 

into the Juvenile Code and to write a report making recommendations on the following:  “the use of validated risk and needs assessments; (b)
 Alternatives to incarceration; (c) the use of community resources, education, and rehabilitation programs for both victims and de-
fendants; (d) reinvestment of savings from reduction of the use of facilities for the detention and out-of-home placement of public offenders 
and status offenders into community-based treatment programs for public offenders and status offenders; (e) Establishing means of protection 
and treatment for special needs children; (f) The feasibility of establishing an age of criminal responsibility; (g) Whether or not to eliminate 
status offenses or modify how status offenses are handled and status offenders are treated; (h) An understanding of the issue and an improved 
system of identification of children exposed to domestic violence; (i) A plan for an improved system of information sharing, coordination and 
provision of services, and response to children exposed to and affected by domestic violence and the impact of domestic violence on a child's 
behavior; and (j) Such other recommendations for the modernization and improvement of the Unified Juvenile Code as may be needed and 
desirable.” 

 
That’s a tall order.  Sen. Katie Stine, Co-Chair with Representative John Tilley, acknowledged that HCR 129 demanded a great deal 

for the interim.  She announced that there would be three working groups that would meet separately from the Task Force and make recom-
mendations to the Task Force.  The Task Force then took testimony on the following issues: 

 
 Day Treatment.  Keith Wells, Director of the Owensboro Day Treatment Center, described the concept of day treatment for the 
Task Force.  He noted that the purpose of day treatment is to keep at-risk kids in the community.  He also noted how cost-effective day treat-
ment is.  He presented a young man named Brandon who testified that he had spent 1 ½ years in day treatment and was still at home and back 
in public school. 
 
 Adolescent Brain Changes.  Dr. Bill Heffron, UK Psychiatry Professor, described recent discoveries about the adolescent brain.  
These include the fact that the frontal lobes, which operate as a brake on behavior, do not complete their maturation until the age of 25.  Ado-
lescents do not look at potential harm, nor do they make judgments about long-term consequences.  They make judgments based upon emo-
tion and upon peer group pressure.  He noted that the proper treatment for an adolescent is one based upon a risk/needs assessment that en-
hances strengths, minimizes liabilities, and involves the family.  He noted that what works is multisystemic therapy, functional family therapy, 
parental training, social competency skill teaching, teaching of thinking skills, and risk focused treatment.  He said that boot camps, scared 
straight programs, mixing low and high risk youths together, and excessive supervision of low risk youth do not work.  In answer to a ques-
tion from Louisville Public Defender and Task Force member Pete Schuler he said that studies show that juveniles in adult jails do worse than 
they otherwise would, and advocated for discretion in juvenile transfer statutes.   
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Drug Treatment.  Dr. Jennifer Cole, UK Clinical Professor, stated that there were 85,000 children in 2009 
who needed substance abuse treatment while in 2010 only 786 received that treatment.   
 
 The 10 and under issue.  Patrick Yewel of AOC stated that there had been 2704 kids 10 and under in 
the last 6 years who had been charged with a status offense or a public offense.  He noted that the top complaints 
against children were nonviolent, including beyond control, assault 4th, and criminal mischief 3rd.  Ed Monahan, 
Public Advocate, stated that DPA represents over 20,000 children each year.  He stated that DPA was recom-
mending a three tier statute on the capacity issue in juvenile court:  those 10 and under could not be prosecuted; 
those from 11-14 would have a rebuttable presumption against prosecution; and those 15-18 could prove incapac-
ity in exculpation of their conduct.  Justice Mary Noble, Task Force member, challenged Ed on his proposal for 
those children committing violent offenses.  Ed responded that the criminal law focused on blameworthiness, and 
stated that children 10 and under were not morally blameworthy irrespective of the violence nature of the offense.   
 
 Public Defender proposals.  Damon Preston, Deputy Public Advocate, presented DPA’s recom-
mendations along with Susie Bookser and Kelly Ridings.  He stated that DPA was recommending the following:  
moving status offenses to a new category of children in need of services; no prosecution of children 10 and under; 
detention of children as a last resort; increased opportunities for diversion; the expansion of judicial discretion to 
allow for case-specific and child-specific outcomes; a definition of the role of school resource officers; and enhanc-
ing protections for children and parents of children who are being questioned. 
 
The KCJC has apparently finished its work in HB 463 review.  The Juvenile Task Force will continue to meet 
through November.  In addition, the Interim Joint Committee on the Judiciary will meet monthly through No-
vember. * 
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Check us out 

WWW.KACDL.NET 

Questions or Comments? 

Contact Amber T. 

Greathouse by phone at 

502-229-0998 or by email 

at kacdl2000@yahoo.com 



REGISTRATION FORM 

Why should you visit 

Downtown Louisville for 

the conference? 

Not only will you receive first class 

education and experience some 

great networking with other crimi-

nal defense attorneys but       

Downtown Louisville is full of en-

ergy and entertainment.  Choose 

between music, comedy, drama, 

dining, or all the above!  Southern 

Living called Louisville “one of the 

tastiest towns in the south”.  See 

for yourself at Proof on Main, Doc 

Crows, or any number of award 

winning restaurants all located 

within walking distance to the Galt 

House.  After dinner see a show at 

the Kentucky Center for           

Performing arts, visit one of many 

museums (The Louisville Slugger 

Museum or the Frazier Museum 

perhaps) or head down to Fourth 

Street Live to Howl at the Moon 

or to just  unwind. 

Join us Friday November 2, 2012 for the 26th  Annual KACDL Confer-

ence and Criminal Defense Seminar.  This year’s featured speaker will 

be Terry MacCarthy, a master teacher of trial advocacy techniques and 

cross examination. Along with Mr. MacCarthy we will have a full day 

of fascinating speakers and the opportunity for you to gain 6.25 CLE 

credit hours.  New this year, every pre-registered member will be eli-

gible for a drawing of a free NACDL membership, plus anyone attend-

ing will receive a free 3 month membership to 

NACDL! Don’t delay,  register to attend the 2012 

KACDL Annual Conference and Criminal Defense 

Seminar at the Galt House, Louisville. 

See the full agenda on the next 

page. 

26th Annual KACDL Conference & Criminal 

Defense Seminar 

New Location-The Galt House, Louisville 
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KACDL Featured Speaker 

Terry MacCarthy 

Conference and Seminar Fees 

       [   ]  $200 KACDL Private Attorney Member 

       [   ]  $250 Non-member Private Attorney 

       [   ]  $125 KACDL Public Defender Member 

       [   ]  $150 Non-member Public Defender 

 

Name:________________________________________________ 

Address:______________________________________________ 

City:______________________State:____________Zip:________ 

Phone:________________________________________________ 

Email:_________________________________________________ 

Please mail registration form and payment to KACDL 
P.O.Box 910369 

Lexington, KY  40592-0369 
Please make checks out to KACDL. 

Hotel Accommodations 

KACDL has a block of rooms 

reserved for the nights of  No-

vember 1-3, 2012 at the Galt 

House Hotel, 140 North Fourth 

Street, Louisville, KY.  The 

deadline to receive the dis-

counted rate  is October 23, 

2012.  To reserve a room, call  

1-800-843-4258. 

Rivue Tower -$97.00/night 

Suite Tower -$127.00/night 



   

8:30 – 9:00         Registration 

9:00                    Welcome/Opening Remarks – David Hoskins, KACDL President 

9:00 – 10:45       Case Decisions and Recent Developments in the Appellate Courts 

         Justice Lisabeth Hughes Abramson,  Kentucky Supreme Court  

      Chief Judge Glenn E. Acree and Judge Sara Walter Combs, Kentucky Court of Appeals  

10:45 – 11:00     Coffee Break and Conversation with the Judges 

11:00 – 12:00     The Presentence Investigation in the Criminal Justice Process  

                            Tim Carman, Director, Division of Probation and Parole, Frankfort, KY                           

12:00 – 12:15     Break 

12:15 – 1:30       Lunch and Awards Presentation  

1:45 – 3:45         Cross-Examination Techniques 

                            Terence F. MacCarthy 

                              Defender Emeritus, Federal Defender for the Northern District of Illinois 

                              former Chair of the ABA Criminal Justice Section                            

3:45 – 4:00         Break 

4:00 – 5:00         The Lawyer Disciplinary Process: Dealing with Bar Complaints 

                            Frank Burnette, KBA Deputy Bar Counsel/Consumer Assistance Manager 

5:00 –                 Closing Remarks – David Hoskins 

                           Adjournment 

 

[KBA approval is pending for 6.25 hours of CLE credit, including 1.0 hour of ethics credits] 
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26th Annual KACDL Conference & Criminal Defense Seminar 

The Galt House, Louisville, KY 

Friday, November 2, 2012 
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With all the attention focused upon HB 463 over the last year, it is 
easy to forget that we already had some good pretrial release laws on the books that sorely 
need to be litigated.  A recent conversation with one of the Department of Public Advocacy’s 
newest staff attorneys shows that fresh eyes and minds can see things that old trial dogs may 
have overlooked.  Kenton Lanham, Pulaski County, pointed out that nothing in KRS Chapter 431 supports the idea of 
a “cash only” bond, and to the contrary, provides exactly the opposite.  Thus, to him goes the credit for bringing this 
idea to our attention. 
 
Look at 431.520 “Release on personal recognizance or unsecured bail bond -- Conditions of release,” which provides 
in full: 
 

Any person charged with an offense shall be ordered released by a court of competent jurisdiction pending 
trial on his personal recognizance or upon the execution of an unsecured bail bond in an amount set by the 
court or as fixed by the Supreme Court as provided by KRS 431.540, unless the court determines in the exer-
cise of its discretion that such a release will not reasonably assure the appearance of the person as required. 
When such a determination is made, the court shall, either in lieu of or in addition to the above methods of 
release, impose any of the following conditions of release: 

(1) Place the person in the custody of a designated person or organization agreeing to supervise 
him; 

(2) Place restrictions on the travel, association, or place of abode of the person during the peri-
od of release; 

(3) Require the execution of a bail bond: 
(a) With sufficient personal surety or sureties acceptable to the court; in determining the suffi-

ciency of such surety, or sureties, the court shall consider his character, his place of 
residence, his relationship with the defendant, and his financial and employment cir-
cumstances; or 

(b) With the 10% deposit as provided in KRS 431.530; or 
(c) With the deposit of cash equal to the amount of the bond or in lieu thereof acceptable secu-

rity as provided in KRS 431.535; 
 

Subsection (3)(c) allows the court to require a cash bond; but notice that while there is an “or” in the sentence, the 
phrase “cash only” does not appear.  Then, KRS 431.535 “Cash, stocks, bonds, or real estate as security for bail” 
provides how a “cash” bond can be made: 
 

(1) Any person who has been permitted to execute a bail bond in accordance with KRS 431.520(3)(c) may 
secure such bond:  
(a) By a deposit, with the clerk of the court, of cash, or stocks and bonds in which trustees are authorized 

to invest funds under the laws of this Commonwealth having an unencumbered market value of 
not less than the amount of the bail bond; or  

(b) By real estate situated in this Commonwealth with unencumbered equity, not exempt and owned by 
the defendant or a surety or sureties having a fair market value at least double the amount of 
the bail bond. 

 
This provision means that a “cash” bond can be made by property, stocks or bonds.  Given the above, there is no 
provision allowing for a “cash only” bond.    
Arguably, RCr 4.04(d)(iii) allows a judge to post only a cash bond.  However, this interpretation of the rule is at vari-
ance with the statute.  Moreover, the statute has constitutional underpinnings because of Section 16 which guaran-
tees a right to bail.  Thus, it is NOT a procedural statute in which the legislature is overstepping its bounds which can 
therefore be ignored by the judiciary.  In order to read RCr 4.04 to be consistent with statute, it must be interpreted 
to mean that a cash bond can be posted by putting up property. 
 
If you practice in a jurisdiction where the “cash only” bond is prevalent, file a motion.  Maybe you will get a pub-
lished opinion which we can all use to benefit our clients. 
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B. Scott West 

General Counsel 

DPA 

Pretrial Release Tip No. 3:  Is A “Cash    
Only” Bond Lawful? 
  By B. Scott West 



Deferred prosecution not being used much…but appeals of denials are pending 
HB 463 created the following provision: 

 
218A.14151 Deferred prosecution program for first and second offenders of KRS 218A.1415. 

(1) A defendant charged with his or her first or second offense under KRS 218A.1415 
may enter a deferred prosecution program subject to the following provisions: 
(a) The defendant requests deferred prosecution in writing on an application 

created under KRS 27A.099, and the prosecutor agrees; 
(b) The defendant shall not be required to plead guilty or enter an Alford plea as a 

condition of applying for participation in the deferred prosecution program; 
(c) The defendant agrees to the terms and conditions set forth by the 

Commonwealth's attorney and approved by the court, which may include any 
provision authorized for pretrial diversion pursuant to KRS 533.250(1)(h) and 

(2); and 
(d) The maximum length of participation in the program shall be two (2) years. 

(2) If a prosecutor denies a defendant's request to enter a deferred prosecution program, 
the prosecutor shall state on the record the substantial and compelling reasons why 
the defendant cannot be safely and effectively supervised in the community, is not 

amenable to community-based treatment, or poses a significant risk to public safety. 
(3) If the defendant successfully completes the deferred prosecution program, the 

charges against the defendant shall be dismissed, and all records relating to the case, 
including but not limited to arrest records and records relating to the charges, shall 
be sealed, except as provided in KRS 27A.099. The offense shall be deemed never 

to have occurred, except for the purposes of determining the defendant's eligibility 
for deferred prosecution under this section or voiding of the conviction under KRS 
218A.275, and the defendant shall not be required to disclose the arrest or other 

information relating to the charges or participation in the program unless required to 
do so by state or federal law. 

(4) If the defendant is charged with violating the conditions of the program, the court, 
upon motion of the Commonwealth's attorney, shall hold a hearing to determine 

whether the defendant violated the conditions of the program. 
(5) If the court finds that the defendant violated the conditions of the program, the court 

may, with the approval of the prosecutor: 
(a) Continue the defendant's participation in the program; 

(b) Change the terms and conditions of the defendant's participation in the 
program; or 

(c) Order the defendant removed from the program and proceed with ordinary 
prosecution for the offense charged. 

 
Unfortunately, deferred prosecution is not being used much as indicated by the following AOC map: 
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