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 As we draw toward the close of another year I feel it is important to thank those responsible for the suc-

cesses that KACDL has enjoyed this year.  First, we experienced an incredibly successful legislative ses-

sion during the 2014 General Assembly.  Much of our effort was devoted to opposing legislation which 

would have had devastating consequences for the citizens of Kentucky.  Ernie Lewis, our very able Legis-

lative Agent, deserves all of the credit for our organization’s success in the leg-

islative arena.  As your President, I testified before the House Judiciary Com-

mittee with Ernie on the problems with the heroin bill.  It was a privilege for me 

to do so with Ernie on behalf of KACDL.    

 Second, we experienced a tremendous new educational opportunity 

for our federal court practitioners.  This spring we offered our first ever seminar 

specifically focused of federal court criminal practice.  The participation from 

several members of the federal judiciary in this seminar emphasizes the credibil-

ity this organization, and its educational programs, have with our Federal Judg-

es.  Willis Coffey was responsible for organizing this excellent program. 

 Third, as usual, many inside and outside our organization benefitted 

from the excellent DUI seminars led by our dedicated members, Wil Zevely and 

Jerry Cox.  These two are also largely responsible for securing Steve Oberman, 

a nationally recognized DUI trial lawyer, who will be providing a day-long 

seminar on Friday, April 24, 2015.  You will not want to miss this upcoming 

educational opportunity.   

 Fourth, we enjoyed one of the best annual seminars in the organiza-

tion’s history.  Our panel of speakers was excellent, the seminar was well-

attended, and all were particularly inspired by the testimony of Sister Helen Prejean.  As always, Dan 

Goyette deserves all the credit for our excellent annual seminar.  Plan to make next fall’s seminar one of 

your CLE priorities for 2015.    

 There are three disappointments from this past year.  We all suffered in the tragic and senseless 

loss of our colleague, Mark Stanziano.  I am sure all of us will hold Mark’s family and loved ones in our 

thoughts and prayers during the holiday season.  Next, we all regret that Jerry Cox’s tenure as President of 

NACDL has come to a close.  Jerry represented all Kentucky lawyers well and we are proud of him.  And 

finally, I am sure many of us regret not having more time to dedicate to an organization worthy of our in-

volvement.  These that I have mentioned, however, have given much over many years and we are grateful 

for their commitment.  We all benefit from their dedication to the cause.  

 As we look forward to 2015, we anticipate the capable leadership of Bill Deatherage.  Bill is an 

able lawyer and is highly respected by Judges and Legislators throughout the state.  Our organization and 

its mission is well-entrusted to Bill.   

 Last, but certainly not least, I want to extend the appreciation of the entire membership to Amber 

Greathouse for all she does as our Executive Director.  None of the successes experienced this year would 

have been possible without Amber’s able guidance.   

Guthrie True 
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Clarifying the Requirements of an Offer of Proof 

In Henderson v. Commonwealth  

-Kathleen Schmidt 

Prior to 2007, in order to preserve for review a trial court’s ruling excluding evidence, a party was required to 
present avowal testimony.  Although avowal testimony provided a clear record for review, it was cumbersome and 
time-consuming.  In 2007, the Court amended several evidentiary rules, including KRE 103 (a)(2).  KRE 103 provides: 

Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a 
substantial right of the party is affected; and 

 
Objection.  If the ruling is on admitting evidence, a timely objection or motion to strike appears of record, 

stating the specific ground of objection, if the specific ground was not apparent from the context; or 
 
Offer of proof.  If the ruling is one excluding evidence, the substance of the evidence was made known to 

the court by offer or was apparent from the contest within which questions were asked.  

KRE 103(a)(2) now allows an “offer of proof” rather than avowal testimony.   

 The Kentucky Supreme Court rendered a published case on August 21, 2014, in Henderson v. Commonwealth, 
438S.W.3d335 (ky.2014), clarifying the requirements of preserving the record with an offer of proof.  In Henderson, 
after a circuit court jury convicted Mr. Henderson of possession of a handgun by a convicted felon, he entered a condi-
tional guilty plea to first-degree wanton endangerment, tampering with physical evidence, possession of marijuana 
and being a first-degree Persistent Felony Offender. On his appeal to the Court of Appeals, Henderson challenged the 
trial court’s exclusion of prior bad act evidence and hearsay testimony.  The Court of Appeals acknowledged the trial 
court erred by excluding the evidence, but concluded that Henderson did not properly preserve the issue for appellate 
review under KRE 103 (a)(2).  The Court of Appeals held it could not determine with any degree of certainty what the 
content of the excluded prior bad act testimony would have been, making it impossible to assess the impact of the 
error.   

The Supreme Court accepted discretionary review of the case “to consider whether, in light of the trial court’s 
adverse evidentiary ruling excluding proposed testimony, Henderson’s counsel’s use of imprecise, general language 
satisfied KRE 103 (a)(2)’s offer-of-proof requirement sufficiently to preserve this issue for appellate review.  

In Henderson, the defendant was at a nightclub when he became involved in a dispute with some other per-
sons present, including Mr. Harris.  Although there was not a physical altercation, allegations were made that Hender-
son had a gun.  Henderson was a convicted felon, and when the police found a gun near his car he was arrested.  At 
trial, Henderson wanted to testify about a prior altercation he had with Mr. Harris two weeks before the incident at 
the nightclub. Henderson’s theory of defense was that Harris did not like him, and had sought to set him up that even-
ing at the nightclub.  The Commonwealth objected and the trial court excluded the prior bad act evidence because the 
defense had not provided notice required by KRE 404(c).  The Supreme Court found that the trial court’s ruling was 
erroneous because by its plain language, KRE 404(c) requires notice to be provided only by the Commonwealth, not 
the defense.  However, the Court was unable to determine the extent of the trial court’s error because of defense coun-
sel’s “vague characterization” of the excluded testimony. 

 KRE 103(a)(2) allows an “offer of proof” rather than avowal testimony to preserve the record.  An 
offer of proof has been described as a lawyer “adducing what that lawyer expects to be able to prove through a wit-
ness’s testimony.”  The offer of proof allows the trial court to properly evaluate the objection based upon the actual 
substance of the evidence as well as allows the appellate court a record from which it is possible to determine accu-
rately the extent to which a party’s substantial rights were affected. Henderson’s defense counsel made the following 
offer of proof: 

Your Honor, we’re about to present a theory of defense. His thing is that this isn’t a one night 
thing. This is something that had been leading up to what happened that night.  We think he has a 
right to put on his theory of defense if the defense is that they, in fact, meant to set him up that 
night…He just said that they got into it earlier.  It’s not saying that there’s any crimes committed or 
anything, just that they had an altercation.  

 

Con’t on following page 
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On appeal, Henderson relied on Weaver v. Commonwealth, 298 S.W.3d 851 (Ky. 2009) to argue his offer of proof 
sufficiently preserved the issue.  In Weaver, the Court held that precise, specific language is not required to preserve an 
issue for appeal under KRE 103(a)(2). The Weaver Court appeared to indicate that simply presenting to the trial court 
the excluded evidence’s grounds for admission is sufficient for preservation.  In Weaver, the defense attorney used 
“imprecise terminology” in his offer of proof, but the Court nonetheless held the defense had adequately preserved the 
issue for appellate review because the trial court was “properly informed” of the substance of the evidence and what 
defense counsel intended said evidence to establish.  

In Henderson, the Court clarified the holding in Weaver.  The Supreme Court held that not only should the 
grounds for admission be presented to the trial court, but also the substance or content of the excluded testimony.  
Here, defense counsel made “vague references” to the general theory of defense but did not specify what Henderson 
would actually say if given the chance to testify.  Despite the fact that counsel told the trial court there had been a prior 
altercation and that Harris had “run up on [Henderson]”, the Court found this was not sufficient to make the substance 
of the proposed evidence known to the trial court because it did not prove anything. The appellate court was left una-
ware of whether “running up” on someone was a malicious encounter, or friendly encounter.  

The Court explicitly held that while KRE 103(a)(2) does not require a formal offer of 
proof, it does require an indication of “the facts sought to be elicited or the specific facts the wit-
ness would establish.”  To this end, even though the trial court erred in excluding the testimony 
on the specified grounds (failure of defense to give KRE 404(c) notice), the Court could not de-
termine how this error affected Henderson’s trial because the record failed to show what the 
excluded evidence would have been.  The Court could not determine if the error was reversible, 
harmless or otherwise.  

When making an offer of proof, counsel should avoid vague, conclusory and imprecise 
language.  Counsel should take great care to state on the record the specific facts the witness 
would testify to, as well as the grounds for admission. This two prong offer of proof—specific 
facts and grounds for admission—should properly preserve the issue for appellate review.  

Kathleen Schmidt, 

Frankfort, KY 

Federal Practice Tip 

-Willis Coffey  

  Mt, Vernon 

I am pleased to report Amendment 782 to the United States Sentencing Guidelines be-

came effective November 1, 2014. As many of you know, this Amendment reduced the 

Drug Quantity Table (U.S.S.G. §2D1.1) by 2 levels across all drug types. The Sentencing 

Commission estimates 70% of federal drug trafficking defendants will qualify for the 

change with their sentence decreasing an average of 17%. Further, the Sentencing Com-

mission voted unanimously in July 2014 to make the change retroactive. In a recent 

news release the Sentencing Commission estimated over 46,000 current prisoners could 

be eligible for a sentence reduction. According to information posted on the Sentencing 

Commission’s website (www.ussg.gov), current prisoners (who petition the courts) may 

have their sentence reduced if it is determined they are eligible and a reduction is appro-

priate. The prisoners may not be released pursuant to such reduction before November 1, 

2015. 

Willis Coffey 

http://www.ussg.gov
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New KACDL Board Members 

The current KACDL board would like to announce and welcome three new KACDL board 

members. The board voted the new members during the October, 2014 meeting.  They 

take office January 2015. 

Julie Kaelin, a Louisville native, served as a public defender for 4 years before 

opening her own firm in 2010. In 2011, she was joined by her current law partner, 

Karen Faulkner, making Faulkner Kaelin Law Office one of the few all-female 

criminal defense firms in the state. In July, 2014, Julie attended the National 

Criminal Defense College in Macon, Georgia, with the help of a partial scholarship 

from KACDL. She resides in Louisville with the best little dog in the world, 

Wheezey. 

Amy I. Hannah is an Adult Division Chief for the Louisville Metro 

Public Defender’s Office.  Prior to that she was in the Capital Trial 

Division where she successfully represented clients facing the death 

penalty.  She graduated from the University of St. Thomas School of 

Law (2004) and the American University (1996).  In 2009, she was 

awarded the Clarence Darrow Prodigy Award from KACDL.       

B. Scott West is General Counsel for the Kentucky Department of Public Advo-

cacy in Frankfort, Kentucky; prior to that, Scott was Bluegrass Regional Manag-

er in the Richmond, Kentucky Field Office, Directing Attorney for Murray, Ken-

tucky Field Office, and a staff attorney in the Hazard, Kentucky Field Office.  He 

is a graduate of the University of Kentucky Law School (1988), and Vanderbilt 

University (1985).  As General Counsel, he has been charged with the duties of 

re-energizing the bail practices of the Public Defenders, and has developed the 

strategic plan by which Kentucky is refocusing its efforts on pretrial advocacy.  

He is the editor of the Kentucky Pretrial Release Manual, published in July, 

2013.  He is a member of the KBA Ethics Committee, current Chair of the Crimi-

nal Law Section, and the 2014 recipient of KACDL’s Frank Haddad, Jr. Award.  

He is married to Beverley and father to Hannah, 17.  They live in Richmond, 

Kentucky. 
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KACDL Announces the Mark Stanziano Scholarship and Robert W. 

Lotz Public Policy Award 

The Kentucky Association of Criminal Defense Lawyers recently voted to establish a scholarship in 

memory of longtime life member Mark Stanziano.  KACDL would like to announce the establish-

ment of a full scholarship to the Public Defender Trial Advocacy Program at the University of Day-

ton Law School in Mark Stanziano’s name.   The scholarship will be awarded on an annual basis to 

a worthy KACDL member who has demonstrated commitment to indigent defense by means of pub-

lic defender work, acceptance of conflict case appointments, participation in the CJA panel or pro 

bono representation.  Criteria for selecting the recipient each year will be based in part on submis-

sion of an article on a topic determined by the KACDL board to be consistent with the passion and 

zeal that Mark exhibited during his legal career for defense of the rights of the citizen accused.  

Bethany Stanziano was on hand during the 2014 KACDL Awards Luncheon for the announcement. 

The Kentucky Association of Criminal Defense Lawyers also voted to rename the KACDL Public 

Policy Award the Robert W. Lotz Public Policy Award after longtime KACDL board member and for-

mer Legislative Agent Robert W. Lotz.  After the announcement Mr. Lotz read the following state-

ment: 

 

“I wish to express my profound gratitude to the Board and all KACDL members for the honor you 

have given me by adding my name to the KACDL Public Policy Award.  Since its inception, KACDL 

has always had a primary purpose of providing honest and balanced policy information to the Ken-

tucky legislature and to the public.  I was fortunate enough to serve as your Legislative Representa-

tive from 1992 through 2006.  Since 2006 Mark Bubenzer and Ernie Lewis, have maintained our 

highly regarded legislative presence.  As a result, KACDL is recognized for its dedication to support-

ing clear and concise definitions of offenses ion the criminal code, for opposing harsh and mandatory 

sentencing, and for supporting Due Process.  Along with the Department of Public Advocacy, our 

voices have often stood alone in advocating on behalf of our citizen clients who get caught up in an 

imperfect criminal justice system which vies the accused as dehumanized “perps” rather than as 

persons.  I am profoundly humbled and pleased that the award by which KACDL recognizes worthy 

individuals working in the area of public policy now carries my name.  Thank you.” 

 

Robert W. Lotz Mark Stanziano 
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Scenes from the 2014 Kentucky Association of 
Criminal Defense Lawyers Conference and Criminal 

Defense Seminar 
 

Richard Kammen  

Sister Helen Prejean 

David Camm & Linda Smith 

Sister Helen Prejean signing copies of her books 
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 Advancing Your Criminal Law Capacity…  

Criminal Defense Experts providing timely information and  real-world 

tools to represent your clients. 

 

 
 

Jerry Cox announces the Mark  

Stanziano Scholarship with Bethany 

Stanziano at his side.  Mr. Cox  was 

also awarded the KACDL Special 

Recognition Award. 

Guthrie True presents Zoe Schaver with the Media 

Award 

Chief Justice John D. Minton accepts the  

Fair Administration of Justice Award 

Bryan Sunderland accepts the W. Robert Lotz 

Public Policy Award for David Adkisson. 
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Z’s November 2014 DUI Tip 

BLOOD TESTING AND CRAWFORD ISSUES 

           The Kentucky Supreme Court recently decided  Little v. Commonwealth,  

422-S,W.3d 238 (12/19/13).    

           Little was driving a truck which crossed the center line and collided head-on with a vehicle 

containing a mother, her 2 year old child, and a 16 year old boy. All suffered injuries as a result of 

the collision. Little was taken to the hospital where he was treated.  The KY State Police obtained 

and executed  a search warrant to draw Little’s blood in order to perform a toxicology screening.  

This was three hours after he arrived at the hospital. The test results indicated that Little had a 

blood alcohol level of 0.29.  When Little arrived at the hospital, blood was immediately drawn for 

treatment purposes. His blood was analyzed by the hospital.  A report was created by the Universi-

ty of Louisville Hospital which contained a comprehensive blood analysis including blood alcohol 

levels. This report was admitted into evidence over Little’s objection.  

               The prosecutor’s interest in using two blood alcohol levels is apparent. The Prosecution 

wanted to know whether Little’s blood alcohol levels were increasing or decreasing at the time of 

the blood draws. 

               There was no dispute that the KSP toxicology report was properly admitted into evidence 

based on the testimony of the reports author.  

                Although the objection to the hospital blood was probably not properly made, the Su-

preme Court analyzed its admissibility under Crawford and Bullcoming.  The Court stated that 

the 6th Amendment prohibits the admission of testimonial statements of a declarant who does not 

appear at trial unless the Defendant has or had a prior  opportunity for cross examination. (citing 

Crawford v. Washington, 541 US 36 (2004) Whittle v. Commonwealth,  352 SW 3d 898 (Ky 2011) 

and Bullcoming v. New Mexico, 131 SCt 2705 (2011). The Court held that these cases distin-

guished testimonial medical records from records intended for medical treatment. The Court found 

forensic reports prepared for trial to be testimonial but medical reports created for treatment pur-

poses to not be testimonial. When the primary purpose of a statement is not to create a record for 

trial, the admissibility of the statement is the concern of State and Federal Rules of Evidence, not 

the confrontation clause. To determine if a statement is testimonial, the Courts must decide, 

whether it has “a primary purpose of creating an out of Court substitute for trial testimony”. In 

Little’s case, the hospital laboratory report contained scientific data regarding levels of various 

chemicals in his blood and contained no narrative statement about the patient. The record showed 

that Little was treated at the hospital for injuries he received in the collision including emergency 

surgery for a fractured femur.  The court held that the comprehensive hospital blood analysis re-

port was clearly intended for the primary purpose  of providing medical treatment and not intend-

ed to establish or proof a fact or serve as a substitute for trial testimony.             

        The Court after determining there was no violation of the confrontation clause, looked at 

whether the report was properly admitted under the Rules of Evidence. The Court held that the 

hospital blood analysis was a business record of regularly conducted activities and is subject to the 

exception of the heresay rule under KRE 803 (6)  The Court went on to say that these records could 

be authenticated under KRS 422.300 to 422.330. These Statutes deal with the proper certification 

by the hospitals custodian of the records.  This simply means that no one need be called from the 

hospital to authenticate the records. Authentication can be done by a certificate from the custodian 

of the records.   
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                   To summarize, blood alcohol draws pursuant to search warrants or consensual blood draws 

for the purposes of trial testimony are covered by Crawford and hence the chemist performing the 

analysis must testify.  A lab supervisor is not sufficient 

(see Bullcoming).  On the other hand, hospital blood alcohol analysis for treatment  purposes is admis-

sible under the business records exception of the Rules of Evidence.  

                  Little did not address whether the equipment used to analyze the blood 

was in proper working order, was accurate, and was properly maintained.  This 

was not raised in Little or addressed by the Court.  Defense counsel should always 

raise this issue by way of Motion to Suppress the results as they are not scientifi-

cally reliable.  

Wil Zevely can be reached at  

wzevely@aol..com 

MARK YOUR CALENDARS FOR  FUTURE KACDL EDUCATION: 

Leading criminal defense litigators teaching on the latest thinking 

 

2015 KACDL DUI Seminars 

Friday, April 24, 2015, Embassy Suites, Lexington Kentucky, Featuring Steve Oberman 

Friday, August 7, 2015, KY Dam Village, Featuring Wil Zevely and Jerry Cox 

 

2015 KACDL Video Seminar Series 

April, 2015, Various Locations Throughout the State 

 

2015 KACDL Annual Conference and Criminal Defense Seminar  

Friday, October 30, 2015, the Galt House, Louisville, KY 
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*If you are interested in hosting a Video Seminar any day in April, 2015 please 

contact Amber vie email at KACDL 2000@yahoo.com. 

  Kentucky Association of Criminal Defense Lawyers 

2015 Video Seminar Series 

            

“For sale:  Baby shoes, never worn”:  The Sentencing Guidelines can seem as 

full of despair as a Hemingway plot line – Here’s a dozen ways to use the Guide-

lines to write a happier ending 

Ironic and unexpected twists of gut-wrenching proportion are the norm in most Ernest Hemingway novels and 

short stories.  The “apply the greatest increase available” and “depart upward if” themes that pervade the United 

States Sentencing Guidelines can make even the most mild-mannered defendant’s fate seem straight out of Hem-

ingway’s imagination.  Mr. Marshall will explore a series of pro-defendant guideline provisions and how to use 

them to maximum effect while defending a federal criminal client.  

Brandon W. Marshall, Nash Marshall, PLLC, Lexington, KY 

 

It Ain’t Over Till It’s Over: Litigating The Non-Capital Sentencing Hearing At 

Trial 

Kentucky is one of a handful of states to utilize jury sentencing in all criminal trials. Consequently, the criminal 

defense practitioner will eventually find himself facing twelve jurors who just convicted the defendant and pre-

pared to pass sentence armed with the defendant’s entire criminal history and just enough information about pa-

role eligibility to affirm that a little knowledge is indeed a dangerous thing. The non-capital sentencing hearing is 

one of the most daunting proceedings defense counsel will navigate. It rears its head immediately after the guilty 

verdict, at the very point where client and counsel find themselves at their lowest, yet it demands a high level of 

attention and deft practice. In order to meet these challenges counsel must be fully aware of all statutory provi-

sions relating to the sentencing hearing and must have engaged in exhaustive pretrial preparation relating to dis-

covery, investigation and motion practice and be prepared to meet a variety of challenges in the hearing itself. 

Jay Lambert, Director of Training and Performance Evaluation, Louisville Metro Public Defender and 

Cicely Lambert, Appellate Division, Louisville Metro Public Defender 

 

Ethical Issues in Criminal Cases: Professional Responsibilities of the Defense 

Lessons learned from a review of the KY criminal ethics opinions and decisions over last number of years, includ-

ing responsibility to returning the file to client, timely communicate with client, appear at the first appearance of 

a client, seek a preliminary hearing, reduction of bond, advise client of collateral consequences of a plea, not act-

ing without authorization of client, responsibility for investigation and filing appropriate suppression motions 

and the ethics of pleading client on expedited docket. 

Larry D. Simon, Simon Law Office, Louisville, KY 

 

2015 Legislative Update  

A review of the legislative activity of the 2015 General Assembly with implications for effective practice. 

Ernie Lewis, KACDL legislative agent, Frankfort, KY 
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KACDL LAWYER’S ASSISTANCE STRIKE FORCE  

Ready to help members 

Shortly after KACDL’s inception, a Lawyer’s Assistance Strike Force was established, patterned after the NACDL strike force.  
The purpose of the Strike Force is to provide KACDL members, as a benefit of their membership, the opportunity to consult 
with a member of the Strike Force at no cost, if the attorney has been prosecuted, harassed, or subpoenaed as a result of 
their ethical and vigorous defense of a client.  The idea behind the Strike Force is that when a member is under attack for do-
ing his or her job, the Strike Force can intercede on the member’s behalf and protect the defense function.    

If a member finds himself under attack as a result of aggressive and ethical representation, the member can seek Strike Force 
intervention as a benefit of membership. 

Assistance from the Strike Force can range from advice over the telephone, to a motion to quash a subpoena, to representa-
tion at a contempt hearing.   

Recently, a member had been found in criminal contempt by a vindictive judge for his simple inability to be in two places at 
the same time.  The Strike Force appealed the contempt finding to the Kentucky Court of Appeals and a Motion for Discre-
tionary Review is currently pending before the Kentucky Supreme Court. 

The fact that the Strike Force “has your back” is one of the most important benefits of being a KACDL member.   

Any member in need of Strike Force assistance or any member who is interested in being on the Strike Force should contact 
Russ Baldani, Baldani, Rowland & Richardson, 300 West Short Street, Lexington KY 4050, KACDL Past-President at russ@brr-
law.com, or 859-259-0727. 

Russ Baldani is a partner with    

Baldani Rowland and Richardson in 

Lexington.  He can be reached at  

russ@brr-law.com 

2015 KACDL Board Meeting Dates & Locations 

 

Thursday, February 5—Office of Pat Renn, 600 West Main. Louisville, KY 

Thursday, May 7—Office of Pat Renn, 600 West Main , Louisville, KY 

Thursday, August 6—KY Dam Village, 166 Upper Village, Gilbertsville, KY 

Thursday, October 29—The Galt House, 140 N 4th Street, Louisville, KY 

 

KACDL members are always welcome to attend any and all board meetings. 

mailto:russ@brr-law.com
mailto:russ@brr-law.com
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Steve Oberman to Lead KACDL DUI Seminar in 2015 

We are pleased to announce that KACDL will be hosting a DUI Seminar in April 24, 2015 featur-
ing NACDL speaker Steve Oberman.  This seminar will be held in Lexington, so mark your cal-
endars now and plan to attend. Since graduating from the University of Tennessee Law School 
in 1980, Mr. Oberman has established himself nationally as an authority on the intricacies of DUI 
law. Early in his practice, Mr. Oberman developed an extensive knowledge of defending those 
charged with the crime of driving under the influence. This knowledge, combined with his back-
ground in the sciences, gave Mr. Oberman a unique perspective in defending those accused of 
DUI. As a Tennessee DUI attorney, Mr. Oberman has successfully represented over two thou-
sand clients charged with DUI. In 2006, Mr. Oberman became the first DUI lawyer in Tennessee 
to be recognized by the Tennessee Commission on Continuing Legal Education and Specializa-

tion as a certified specialist in the area of DUI Defense law. 

Mr. Oberman is the author of DUI:The Crimes & Consequences in Tennessee; and since 2003, 
is also the co-author of Drunk Driving Defense with Lawrence Taylor of Long Beach, California. 
Both texts are widely relied upon by judges, prosecutors and defense lawyers. In 1995, he be-
came a founding member of The National College for DUI Defense, Inc. and has served on their Board of Regents since 1999. Addition-
ally, Mr. Oberman is a frequent contributor to The Champion, the official publication of The National Association of Criminal Defense 
Lawyers. Mr. Oberman is one of only a few lawyers in the nation who have been certified by the National Highway Traffic Safety Admin-

istration (NHTSA) to administer the Standardized Field Sobriety Tests. 

Mr. Oberman has handled cases from the General Sessions Court all the way to the Tennessee Supreme Court.  In 2008, Mr. Oberman 
argued a DUI case before the Tennessee Supreme Court  The Court unanimously agreed with Mr. Oberman's legal analysis and dis-

missed the case. To read the Court's opinion, please click here. 

Business Tennessee Magazine, a statewide publication, has named Mr. Oberman to Tennessee's Best Lawyers List each year 

since 2004 when the list was first published. Recognizing Mr. Oberman for his contributions to the field of DUI defense, it de-

scribed him as: 

"'Godfather statewide in the area of DUI.' With his treatise on DUI in Tennessee, which debuted in 1991 and has appeared annu-

ally since then, stays at the forefront of drunk driving defense in the state. Represents high-profile clients in Knoxville and across 

the eastern part of the country. 'Brilliant lawyer, great teacher.' Well-regarded trial attorney with 'professorial' demeanor. . ." 

Alexei Smirnov, Best Lawyers in Tennessee, Business Tennessee Magazine, p. 50 (January 2004). 

Mr. Oberman has been an adjunct professor at the University of Tennessee Law School since 1993 and has received prestigious awards 
for his faculty contributions. Mr. Oberman maintains the highest rating from the renown Martindale-Hubbell™ rating system. He has been 
chair or co-chair of the National Association of Criminal Defense Lawyers' DUI Committee since 1995. For more details about Mr. Ober-

man's background and experience as a Tennessee DUI attorney, you may view his resume/vitae. 

Tennessee DUI lawyer Steve Oberman is a popular speaker at seminars throughout the United States on various topics relating 

to DUI defense. His audiences have included seminar attendees of the National College for DUI Defense, Inc., the American Bar 

Association, and the National Association of Criminal Defense Lawyers. Mr. Oberman has spoken to various bar associations 

and organizations in more than fifteen states in addition to Tennessee, and a Court Clerks Meeting in Cambridge, England. 

Mr. Oberman not only educates defense lawyers and the judiciary, but also the prosecution, having lectured in training seminars 

for The Great Smoky Mountain National Park Rangers, and for the Tennessee District Attorney Generals Conference. He has 

also had the honor of lecturing at the FBI Academy in Quantico, VA on the topic of courtroom testimony. Furthermore, Mr. Ober-

man was the only private practitioner in the country to participate in a NHTSA sponsored symposium of the Feasibility of Per Se 

Laws for Drugged Driving which was held in Washington, D.C. 

He is a graduate of the DUI and Traffic Safety Faculty Development Workshop, developed by NHTSA and taught at the National Judicial 
College in Reno, Nevada. He is periodically designated as Special Judge for the Knox County, Tennessee Sessions Court. Mr. Ober-

man's practice, however, is not limited to DUI defense. He handles other types of cases as well. 

http://www.tndui.com/oberman-dui-textbooks.php#tndui
http://www.tndui.com/oberman-dui-textbooks.php#DDD
http://www.tsc.state.tn.us/OPINIONS/TSC/sc4qtr2008.shtml
http://www.tndui.com/images/TennesseeSupremeCourtOpinion.pdf
http://www.martindale.com/Steven-Oberman/1604035-lawyer.htm
http://www.tndui.com/resume-of-steve-oberman.php
http://www.tndui.com/areas-of-practice.php
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Kentucky Association of Criminal Defense Lawyers 

Advancing justice for Kentuckians, advocating on key 

liberty issues 

Defending those charged 

with the crime of driving   

under the influence 
Featuring  

Steve Oberman 
Friday, April 24, 2015 

Embassy Suites, Lexington, KY 
This program will provide an analysis of both the 

law and the science relating to the crime of   
driving under the influence. The seminar will 

guide the practitioner through the steps in the 
litigation of a DUI case from chemical and field 
sobriety tests, voir dire to witness preparation 
opening and closing arguments, and theory and 

theme in DUI trials. This education will also      
include a  focus on: 

 

The NEW National Highway Traffic Safety                  

Administration Manual 

 

Drug Recognition Experts (DRE) 

Steve Oberman 
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Commonsense opportunities to reduce waste in the KY criminal justice 

system in 2015 
County jails remain one of the most significant costs for Kentucky communities. Yet, jails have many low and 

moderate risk pretrial detainees being unnecessarily housed at county expense. State prison costs continue to 

increase and remain the most significant share of the Kentucky criminal justice system with 36% of total system 

funding. Yet, many low risk inmates remain imprisoned even though they could safely be released. Increased 

funding for rising correctional costs dries up funds for important local needs. In FY14 $490 million was spent on 

state prisons. Between FY12-14, there was $61 million allocated as a necessary governmental expense for a pris-

on population that exceeded the forecasted level. While our crime rates decline, our correctional costs increase.  
 

 
 

These correctional costs will increase in 2015 unless there are modest, commonsense reforms to safe-

ly reduce the waste. Some reforms that can be accomplished in 2015 include: 

Require parole of inmates who have been evaluated as low risk by a validated, evidence-based risk assessment. 

Reduce low level misdemeanors to violations that are not subject to jail sentences and that require a fine that 

can be prepaid. 

Increase pretrial release of low and moderate risk pretrial detainees who are presumed innocent by adding a 

“clear and convincing” standard of review for a decision by a judge who refuses release.  

Allow class D felonies to be expunged after 5 years of no other crimes. According to AOC and KSP, 94,645 people 

are eligible for class D felony expungement. There is a $100 fee for a person having their felony expunged with 

$50 going to the general fund and $50 to the clerk. If all eligible persons had their felony expunged, $4.7 million 

would go to the general fund and $4.7 million to a trust and agency account for deputy clerks. 

Reduce low level felonies to “Gross Misdemeanors” with the cases remaining in Circuit Court and the state re-

taining responsibility for the cost of incarceration. 

Make modest adjustments to the persistent felony and violent offender laws to insure only incorrigible persons 

are imprisoned for lengthy periods by: a) limiting a PFO charge to persons who have been incarcerated on prior 

offenses, b) allowing jurors to decide in their discretion if someone should be convicted as a persistent felony of-

fender, and c) reducing the 85% parole eligibility for persons convicted of violent offenses to 50% to give the Pa-

role Board discretion.  In 2011, Kentucky spent more than $169,000,000 incarcerating almost 8,000 prisoners 

sentenced under the PFO statute, the Violent Offender statute, or both.   

Increase the felony theft level from $500 to $1,000 or $2,000. There are 30 states that have felony floors of $1,000 

or higher. Only 15 States have felony floors of $500 or lower, as Kentucky does.  

Allow judges to exclude death as a possible punishment prior to trial upon a showing that the evidence does not 

warrant such prosecution. 
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David M. Ward is a member of White, McCann & 

Stewart, PLLC, in Winchester, Kentucky, a Colonel 

in the USAR Judge Advocate General’s Corps, and a 

director with KACDL. 

Check out our web-

site at  

Www.kacdl.net 

KACDL Amicus Curiae Committee 

 

Larry Simon of Louisville Chairs the KACDL Amicus Curiae Committee. Any Member of KACDL is welcome to join this com-
mittee and share his/hers expertise in order to strengthen the position of other defense advocates whose cases are undergo-
ing appellate review the committee has the following responsibilities: 

1) to consider requests for the Association to file amicus briefs;  

2) to recommend to the board of directors which requests should be granted; and 

3) to facilitate the preparation and filing of the briefs that are authorized. 

When the KACDL Amicus Curiae Committee is considering a request for the Association to file an amicus brief, the following 
factors shall weigh in favor of granting the request:  

1) that the requesting attorney is a member of the Association;  

2) that the issue is a significant one for a substantial number of our members or their clients;  

3) that an experienced appellate advocate is willing to draft the brief; and  

4) if an opinion has been issued in the case, that opinion is to be published.  

If the KACDL Board of Directors authorizes an amicus brief to be filed, the President of the Association shall have final au-
thority concerning whether a submitted brief should be filed. All documents filed with the court, including the motions for 
leave to intervene as amicus curiae and to file a brief, as well as the cover page of the brief, will list both the drafting attor-
ney(s) and the president of the Association as counsel for the Association as amicus curiae. 

Here are some of the Amicus issues KACDL has sought to bring to the United States and Kentucky Supreme Court in recent 
years: 

 
1. Jose Padillla- filed in United States Supreme Court along with NACDL and other groups; 
2. Michael Parrish- tendered and rejected Brief in support of Petition for Rehearing. Supreme Court had decided in pro se 
case that RCr 11.42 movant must be in custody at time case is finally resolved. 
3. Vincent Stopher- tendered and rejected Brief in support of Petition for Rehearing. Supreme Court had decided that RCr 
11.42 movants were not entitled to funds for experts in post-conviction. 
4. Mohammed v. Commonwealth- filed Brief in Ky Supreme Court once MDR granted on issue of whether other enclosures in 
vehicle are functional equivalent of "glove compartment" for purposes of concealed weapon exception.                                    
5. Commonwealth v. Michael L. Wilson, 2011-SC-000157-CL on the question of: Does Kentucky law authorize an ex parte mo-
tion by a criminal defendant to vacate or set aside a warrant for his or her arrest with no notice or opportunity for the Com-
monwealth to be heard? 

 
 If you have a request for assistance of 
if you would like to join this Committee, 
Contact Larry at:  LARRYLAW-
YERGUY@AOL.COM, Simon Law Office, 
222 S. 1ST ST.  
STE. 307, Louisville, KY 40202, Phone: 
502-589-4566 

mailto:LARRYLAWYERGUY@AOL.COM
mailto:LARRYLAWYERGUY@AOL.COM
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THE KENTUCKY PENAL CODE:  

Forty Years of Unresolved Tension and Conflict between Sentencing Philosophies 

 

Ernie Lewis and Dan Goyette 

October 2014 

 

Watch out for those who “constantly cudgel their brains to think of new things to punish, and severer penalties to 

inflict on others.”  Clarence Darrow 

 

“The purposes of the Penal Code will be subverted if the legislature persists in continuing the current trend toward 

proliferation of statutory law.  This will cause undue complexity and substantially impair the functional approach 

contained in the Code.  New criminal legislation must be carefully considered lest it conflict with rather than com-

plement Code provisions…”   

Prof. Kathleen F. Brickey, Judicial Conference and Council Executive Director 

 

“We have met the enemy, and he is us.”  Pogo. 

 

We have witnessed the tortuous evolution of the Kentucky Penal Code.  Both of the authors of this article 

have practiced law as public defenders throughout the era following the passage of the Kentucky Penal Code by 

the General Assembly (1974 Ky. Acts, Ch. 406), which became effective on January 1, 1975.  Many of the observa-

tions that follow are their opinions, borne of this experience.  It is a story of mostly good people trying to do the 

right thing, often succeeding, sometimes failing, always trying again.  It is also a story of a model code subjected to 

the vagaries of the political process over the course of the ensuing 40 years, and the failure of the legislative 

branch to agree on basic principles.  The end result has been a Code that in many ways bears little resemblance to 

the design, spirit and intent of the one enacted in 1974, one with which few are currently satisfied, and even fewer 

motivated or able to marshal the political will to form the consensus necessary to address and remedy the prob-

lems that have developed, particularly in the area of sentencing.   

 

Confusing and inconsistent:  the Kentucky criminal law prior to the Penal Code.  For centuries, criminal 

law in Kentucky was the product of what had been inherited from Virginia and the common law.  The Kentucky 

Constitution of 1792 stated that all laws in force on June 1, 1792 from Virginia were also in force in Kentucky, 

including common law from England prior to March 24, 1607.  Specific sentences were included with each criminal 

law.  “The statutory law had grown haphazardly over the better part of two centuries.”  The “great body of sub-

stantive criminal law was not in the statutes at all…It resided in the restless ocean of common law, some of it 

floating near the surface for everyday observation, and therefore quite familiar, and some of it virtually indefina-

ble in the obscurity of the deep.”  Often, laws were redundant, inconsistent or outright contradictory.  Penalties 

varied and were similarly inconsistent.  The only codification of anything was that of criminal procedure, which 

had occurred in 1962.    

 

Thus, on the dawn of the Penal Code, the criminal law of Kentucky was “anachronistic, disorganized, and some-

times contradictory.  Laws overlapped, such that the same criminal conduct could result in prosecution for differ-

ent offenses and could result in illogically applied, disparate, or discordant sentences and other punishment.  No 

operational definitions existed for criminal acts; defining crime was essentially left to the judiciary and its appel-

late writings.  In short, Kentucky had a criminal law ‘beset by shortcomings, inequities, and, in some cases, non-

sense.’”   

 

The Model Penal Code was influential.  The Model Penal Code has been called the “closest thing to being an 

American criminal code.”  It was the product of the American Law Institute, a “non-governmental organization of 

highly regarded judges, lawyers and law professors in the United States.”  Its development began in 1931, stalled 

during World War II, and resumed in earnest in 1951.  The chief “architect” of the Model Penal Code was Colum-

bia University’s Herbert Wechsler, who had participated in the Nuremberg trials.  Tentative drafts were debated 

until 1962, when a “Proposed Official Draft” was approved by the ALI.   

 

The Model Penal Code has been characterized as “principled pragmatism.”  Since its release, it has been used by 

34 states to draft their own codes.   

This article continues over the next 17 pages  
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Kentucky Penal Code was written in order to deal with the confusion.  After the release of the Model Pe-

nal Code, the powers that be in Kentucky saw a way out of the confusion.  A decision was made to codify the Com-

monwealth’s criminal laws.  In 1968, the General Assembly ordered a study of the criminal code by both the Ken-

tucky Crime Commission and the Legislative Research Commission. The Kentucky Criminal Law Revision Com-

mittee was created to write a new criminal code.  It included powerful and insightful people, including Court of 

Appeals Judge John Palmore, Attorney General John Breckenridge, two trial judges (including Hon. Robert Lu-

kowsky), two prosecutors, and four practicing attorneys (including Frank Haddad). 

 

The Committee worked with four drafters.  These drafters included the remarkable and highly respected Profes-

sors Robert Lawson and Kathleen Brickey, as well as Paul Murphy and Assistant Commonwealth’s Attorney Carl 

Ousley. The drafters reviewed the Model Penal Code as well as codes from other states.  The effort was ably sup-

ported by LRC staffer Norm Lawson.  Norm Lawson still offices on the top floor of the Capitol, and he is a living 

repository on the history and development of the Penal Code.  He was very generous to the authors with his time 

and vast knowledge. It is hoped that one day he will memorialize his unique experience and perspective in writing 

for posterity.     

 

There were six original aims for the Penal Code, to wit: 1) eliminate common law offenses; 2) create elements for 

all criminal offenses; 3) establish a system of punishments based on the seriousness of the offense, with offenses 

that caused death or serious physical injury, or in which a deadly weapon was used, resulting in higher sentences; 

4) examine the Model Penal Code of the American Law Institute and the recent penal codes of other states as tem-

plates for the Kentucky Penal Code; 5) establish a presumption in favor of rehabilitation programs over imprison-

ment; and 6) replace numerous existing specific offenses with the general offenses set forth in the various penal 

codes which were studied.   

 

While the Model Penal Code was the primary document utilized by the drafters, they relied extensively on the 

codes that existed in Michigan, Illinois, and New York.  The first draft was completed in 1971.  This draft was pro-

posed as House Bill 197.  Oddly, HB 197 was characterized in the media as an abortion bill, with scant attention 

paid to the codification of criminal law.  The abortion provision appeared on only one page of the 373-page bill.  It 

was one of the “hot potatoes” encountered in 1972.  Ultimately, the abortion provision was removed, and the bill 

passed.   However, it was not to be implemented until there was further study and reflection.   

 

Thereafter a resolution was passed to create a Kentucky Penal Code Study Commission to work on a new draft.  

This new draft was proposed in 1974 as House Bill 232, and it passed that year with the guidance of Rep. Bill Ken-

ton and Sen. Mike Moloney.     

 

Kentucky Penal Code was organized in a manner similar to the Model Penal Code.  The Code followed 

roughly along the same lines as the Model Penal Code.  It abolished all common law offenses.  It contained a gen-

eral section including definitions, mental states, and broad principles of justification, inchoate offenses, double 

jeopardy, and the like.  All criminal offenses required an act or omission.  One of four specific mental states was 

set out for each offense (“criminal negligence” was replaced by “recklessness” in 1974).  The law of parties to crime 

was abolished, and liability for crime was henceforth based upon the actor’s state of mind and the conduct of oth-

ers.  The second section of the Code set out the criminal offenses.  It defined offenses, spelling out the elements 

that had to be proven.  As opposed to laws previously in place, the Code did not provide for the sentence within the 

offense itself, but rather simply placed the offense in one of a range of four classifications (not counting the 

“capital” denomination).  A third section specified the penalties for the different classifications as well as other 

laws pertaining to sentencing, probation and fines.  

 

One writer characterized the new Code this way:  it was “drafted to be a comprehensive but highly flexible codifi-

cation, a codification that would fully define all criminal offenses, eliminate the need for ‘special legislation,’ and 

provide a uniform classification of crimes.  Probation was to be a primary sentencing option for a broad range of 

offenses.  Judges were to be given substantial flexibility in determining the concurrent or consecutive service of 

multiple terms of imprisonment.”  
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Prisons were overcrowded even when the Penal Code was drafted. In the early 1970s, Kentucky prisons 

were overcrowded.  The Legislative Research Commission was studying the corrections system and prison popula-

tion at that time.  They observed that probation was not being used enough – Kentucky’s rate was 32%, compared 

with a nation-wide average of over 50%.  At the time, the annual cost of incarceration was $2,300 per inmate, com-

pared to a cost of $400 for those who were placed on probation and parole.  Reforms were passed in 1972 in re-

sponse to the LRC’s report.  These included the creation of community residential correctional centers (which even-

tually led to half-way houses), the conditional release of inmates who had served their time, and the use of shock 

probation.   

 

In retrospect, prison overcrowding should have been manageable at that point in time.  There were only 3,216 in-

mates in Kentucky’s penal system by 1975.  The rate of incarceration was only 95 per 100,000.  Another 3,500 of-

fenders were under supervision.  And DOC’s budget was only $11 million.  However, it is important to note that the 

context for the creation of the Code was the perception that prisons were overcrowded.  Indeed, the reliance in the 

Code on indeterminate sentencing and on the presumption of probation was based in part on the desire to reduce 

incarceration.   

 

Drug laws were ultimately addressed in separate legislation.  The original draft of the Code contained Sec-

tions 2900-2915 addressing controlled substances.  These sections included six crimes related to trafficking and pos-

session in the 1st to 3rd degree.  Ultimately, the state’s controlled substance laws were not part of the effort to draft 

a Penal Code.  Instead, in 1972, the General Assembly passed the Controlled Substances Act.   

 

The Penal Code was based on a philosophy of rehabilitation.  The new Code relied upon a philosophy of sen-

tencing that was borrowed from the Model Penal Code.  The Model Penal Code “recommended all of the essential 

components of a rehabilitation model—penalty ranges for most crimes, indeterminate sentencing for serious offens-

es, individualization of punishment…broad discretion placed in the hands of the sentencing authorities, and heavy 

use of parole for determining the actual lengths of incarceration.”   

 

Kentucky’s adoption of a philosophy of rehabilitation came at the beginning of a nationwide change in sentencing 

policy.  The Model Penal Code’s “provisions for sentencing and treatment have not been influential.  They reflect a 

rehabilitative approach that has since fallen out of favor.”  “Current American practice is to limit sentencing discre-

tion.  That change in approach comes in part from a belief that discretion undercuts the virtues of the legality prin-

ciple:  Discretion increases the likelihood of disparate sentences for similar offenders committing similar offenses.”   

 

Kentucky’s new Penal Code followed the rehabilitation philosophy for the most part.   “The drafters of the Code 

have apparently decided that the primary objective of criminal sanctions should be the rehabilitation of the offend-

er.”  “It is hoped that, by reforming the criminal and turning him into a useful, law-abiding member of society, the 

wasting of human resources can be avoided and real progress can be made towards reducing crime.”  (Id  at 709).  

To facilitate rehabilitation, the law featured indeterminate sentencing, whereby the defendant in large part had 

control over when he would be released.   

 

There were four classifications of felonies, with penalty ranges from 1-5, 5-10, 10-20, and 20 years-life depending 

upon the class of felony (A, B, C or D).  The death penalty was also an option for capital offenses.  Jury sentencing 

was maintained, keeping Kentucky in the minority of the states in that regard.  The jury or the judge fixed a penal-

ty within the penalty range established by the classification.   

 

Probation was to be the “primary sentencing option for a broad range of offenses.”  There were no exclusions from 

consideration for probation other than a life or death sentence.  There were no mandatory minimums.  The sentenc-

ing authority was not “empowered to set a minimum sentence which must be served.”  The presumption of proba-

tion was the “most important change…wherein the trial court is required to consider the possibility of probation or 

conditional discharge before imposing sentence.  Furthermore, this section provides that, after considering factors 

such as the defendant’s background, character, and the nature and circumstances of the crime, probation or condi-

tional discharge should be granted unless imprisonment is deemed necessary for the protection of the public.”   

 

If probation was denied, the defendant was committed to the Department of Corrections.  Thereafter, the convicted 

defendant would serve his time until the Parole Board decided that he was ready for release.  Parole eligibility was 

set by regulation.  “This is consistent with the Code’s objective of reforming and rehabilitating the criminal.  If re-

habilitation is the primary goal, the actual length of imprisonment, up to the maximum set by the sentence, should 

be determined by those who supervise and continually re-evaluate the offender’s case long after the jury is dis-

missed.”   
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This was a profoundly hopeful philosophy, reliant upon a belief that a person could be changed in prison.  It 

“arose during an era not dominated by the belief that crime can and should be controlled by infliction of harsh 

punishment, and in most respects it duplicated the sentencing policies and practices that prevailed in most of 

America ahead of the tough on crime era.”     

 

At the time of its passing, the philosophy of rehabilitation was in many ways discordant with what was occurring 

in the country, a shift that would have a profound effect in the decades that follow.        

 

Law and order arose as a major concern of the American people.  Professor Robert Lawson, the Universi-

ty of Kentucky law professor who was one of the primary drafters of the Penal Code, identifies the decades follow-

ing the creation of the Model Penal Code as a “perfect storm.”  That storm consisted of a law and order philosophy 

ascendant in the late 1960s, which thereafter combined with a “war on drugs.”  President Richard Nixon cam-

paigned for President in 1968 using a “law and order” theme.  This resonated with a populace weary of civil un-

rest and significant social change.  It was against this backdrop that the hopeful new Penal Code in Kentucky was 

passed. 

 

Professor Kathleen Brickey cautioned policy makers to avoid degrading the Code.  One of the law pro-

fessors who worked on the drafting of the new Code was Professor Kathleen Brickey.  After the passage of the 

Code in 1972, she wrote a law review article expressing pride in what had been accomplished.  “The Penal Code 

makes tremendous headway toward accomplishing needed reforms.  Classification of offenses lends uniformity to 

the statutory structure of the law of crimes and eliminates arbitrary sentencing practices without being inflexi-

ble…This is a milestone in Kentucky law.”  

 

At the same time, she expressed concern over the possibility of changing the document.  She advised the General 

Assembly to be cognizant that the Code had 280 provisions that were interrelated.  This fact “requires an entirely 

different methodology with regard to modification of its content.”  “The purposes of the Penal Code will be sub-

verted if the Legislature persists in continuing the current trend toward proliferation of statutory law.  This will 

cause undue complexity and substantially impair the functional approach contained in the Code.  New criminal 

legislation must be carefully considered lest it conflict with rather than complement Code provisions.”  

 

Brickey proposed an alternative to changing the Code as soon as it was written.  She suggested a “permanent 

body of impartial and qualified persons established to review proposed criminal legislation and to advise the Leg-

islature as to the effects of such proposals on the Penal Code.”  That body was never created.  Professor Brickey’s 

warnings, as early as 1972, against “degradation” of the new Penal Code would prove prescient.   

 

What does degradation of the Penal Code mean?   “Degradation” has been associated with what has hap-

pened to Penal Codes written in the various states.  It essentially means that new statutes are passed that under-

cut the basic structure or philosophy of the particular code, that are inconsistent with another statute in the code, 

or that are redundant.  “The main form of degradation is the proliferation of numerous offenses that duplicate, 

but may be inconsistent with, prior existing offenses.”   

 

Why is degradation a problem?  Professors Paul Robinson and Michael Cahill identify three problems.  First, de-

grading a code results in citizens not being advised of exactly what law might apply to particular behavior.  A sec-

ond problem is that it “destroys the rule of law.”  “But the modern expansion of criminalization also reflects a shift 

of practical authority away from the legislature to prosecutors and police, who now have broad discretion over 

who gets punished and the level of punishment.”  Finally, when offenses are inconsistent or redundant, interpre-

tation and implementation of a code becomes more difficult. 

How and why does degradation happen to a criminal code?  The primary reason, of course, is that citizens experi-

ence events that move them to seek some sort of remedy or redress from their legislators, who in turn propose 

some action in response to the particular situation.  This is the “crime du jour” problem.  Another reason is that 

prosecutors benefit from degradation because it presents an opportunity to ask for new laws that make their jobs 

easier, particularly ones that give them “a great deal of discretionary power and leverage to induce plea bargains 

on their terms.”  A third reason is that of “special interest lobbying.”  (Robinson and Cahill).  And a final reason, 

identified by Professors Robinson and Cahill, is that of the “news-story/political response cycle.”   

Code degradation, which most frequently results from designer offenses and crimes du jour, “cause(s) positive 

damage to the effective operation of the code.  The new offenses tend to be drafted as if the existing general offen-

sive(s) did not exist.”  
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Degradation of the Kentucky Penal Code began shortly after it was passed and took effect in 1975.  

Perhaps because of the clash between the Code’s reliance upon rehabilitation and an increasing fear of crime, or 

perhaps because prosecutors deliberately waited until the dust had settled in the aftermath of the Code’s pas-

sage to propose contrary measures, the Penal Code did not remain intact for long.  The 1976 session of the Gen-

eral Assembly demonstrated that the allegiance to the underlying philosophy of the Code, including its belief in 

rehabilitation, its wide flexibility and discretion in sentencing with a presumption in favor of probation, was 

shaky at best.  The General Assembly immediately set out to undercut that philosophy, a process of degradation 

that has been steady and ongoing since 1976.   

 

The first and most significant changes to the Code related to the persistent felony provisions contained in KRS 

532.080.  Enhancement of sentences was not an innovation of the Code.  Pre-Code law featured a harsh 

“habitual offender” law whereby a second felony offense was subject to the doubling of the sentence and a third 

offense required a life sentence.  The Code altered this regimen significantly.  It established the status of being a 

persistent felony offender.  PFO in the 2nd degree did not exist in the original Code.  To be found guilty of being 

a persistent felon, one had to have committed two prior felonies and served time in prison.  PFO was intended to 

be reserved for the truly persistent and unrepentant felon who had served time twice in prison and continued to 

reoffend.  “The 1974 Code carefully and deliberatively guaranteed that its ‘three strikes’ law would be used only 

against high-rate offenders who had been unresponsive to extended rehabilitation by the State.”  “These ele-

ments indicate that the persistent felony statute will be applied only in those cases where the offender truly de-

serves to be considered an habitual criminal.” At the same time, a person found to be a persistent felon was still 

eligible for early release.  “In taking this position, it (the Code) chose to leave persistent felons with a glimmer of 

hope for freedom and to give corrections professionals the authority to release long term prisoners who cease to 

be threats to public safety…”   

 

Penal Code Reform in Kentucky was short-lived.  No change better demonstrates the clash between the sentenc-

ing philosophy proposed and adopted in the Code and that held by at least by the political class and perhaps by 

the public at large.  In the 1976 session, a 2nd degree persistent felony offense was created.  In addition, the legis-

lature removed the requirement that a persistent felon must have actually served time in prison on the previous 

offense. Further, the possibility of probation was eliminated.  And eligibility for parole consideration in sentenc-

es involving PFO in the 1st degree was set at a minimum of ten (10) years. In many ways, the harshness of the 

pre-Code habitual criminal statute was restored and even enhanced. 

 

These changes to the PFO law “would one day find the state’s laws full of mandatory minimum sentences that 

play a very substantial role in the state’s chronic prison population problem, with very little evidence that they 

work to reduce crime rates and lots of opinion suggesting that they do not.”  This turned the PFO law into a 

“lethal weapon against repeat offenders…and provided Kentucky’s prosecutorial forces with one of the toughest 

‘three strikes’ laws enacted.”    

 

“Once reserved for rare use against incorrigible offenders (twice incarcerated and still offending), Kentucky's 

PFO law now awaits every defendant who arrives in court with a felony record. It supplies prosecutors with sen-

tencing weapons that exist in very few states, inflates the prosecution's already extraordinary power over pun-

ishment, deflates the judge's role in that crucial decision, pushes some of the law's most important decisions out 

of the sunshine and into the shadows, and, in conjunction with other sentencing weapons, elevates the risk of 

trial to almost intolerable levels. Exemplifying our undeniable enthusiasm for incarceration, it deserves a lion's 

share of credit for the inmate explosion that has overcrowded our prisons and done far worse to our jails.”   

 

The changes to the PFO laws had an immediate effect on incarceration. In 1980, there were only 79 persons held 

as a PFO in Kentucky’s prisons. By 1984, the PFO population had grown to 1,142.  By 2004, that level had risen 

to 4,187.  Today, the PFO numbers have declined somewhat to 3,592.  Unfortunately, while the PFO law contrib-

uted to the rapid expansion of Kentucky’s prisons and to their cost, “these laws have done little to reduce crime.”   

 

One recent effort at reforming this situation came close to changing the PFO law.  In 2008, the Kentucky Crimi-

nal Justice Council recommended that PFO 2nd be abolished.  In addition, the Council recommended the removal 

of the 10-year mandatory minimum for PFO 1st, and also recommended restoring the requirement that a defend-

ant must have served time in prison before becoming eligible for persistent felony offender status.   

 

The passage of KRS 533.060 in 1976 effected a second major change to the Code. This amendment undercut the 

presumption of probation inherent in the Code and prohibited consideration of probation when a weapon was 

involved in the commission of a crime. It also required consecutive sentencing when a defendant committed an 

offense while awaiting trial or while on probation or parole.     
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Many prosecutors and judges were reluctant to consider alternatives to incarceration.  The presump-

tion of probation was a fundamental tenet of the Kentucky Penal Code when it was adopted. In order for this sen-

tencing strategy to work, however, prosecutors and judges had to endorse and actually use the new law. However, 

history proved that passage of a Code does not effectively change decades of sentencing behavior.  Of course, as 

subsequent events have demonstrated, this would not be the last time a law was passed with the intent of altering 

sentencing behavior which in practice was largely ignored by prosecutors and judges.   

 

1980:  parole eligibility changed slightly.  The “perfect storm” continued to develop in the 1980s.  By that 

time, “most law and policy makers had abandoned rehabilitation as the predominant justification for punishment,” 

and it was replaced by a philosophy of “just deserts.”  Punishment was linked primarily to the crime rather than to 

the offender.   

 

When the Code was passed, parole eligibility was set by regulation.  A person who had received a lengthy prison 

sentence was eligible for probation.  And even a life sentence did not disqualify a prisoner at least for consideration 

of release on parole in six years.  This time frame changed slightly from six to eight years with revisions in parole 

regulations that occurred in 1980.   

 

1984:  No probation for sex offenders.  Degradation continued in 1984 with the passage of KRS 532.045.  This 

statute precluded most sex offenders from consideration for probation. It also required sex offender treatment pri-

or to release, and allowed for revocation for failure to complete treatment.   

 

1986:  A high-profile crime leads to major degradation of Code reforms with the enactment of “Truth-

in-Sentencing”.  On September 29, 1984, two Trinity High School students were murdered while on their way to 

a high school football game in Louisville.  In the aftermath of this case, which included a highly publicized trial, 

two death sentences, and controversial rulings on the inadmissibility of evidence, the first “truth-in-sentencing” 

law was passed and codified in KRS 532.055 and KRS 439.3401.  In addition to adding a second hearing before the 

jury during which parole eligibility was discussed and the nature of criminal records was revealed, “truth-in-

sentencing” also created a new criminal category in Kentucky known as a “violent offender.”  The violent offender 

was one who had committed a few narrowly drawn, clearly violent Class A and Class B felonies. Such an offender 

would have to serve a mandatory minimum period of time prior to being eligible for parole.  In 1986, this mandato-

ry minimum was set at 50% of the term of years imposed at the time of sentencing.   

 

The War on Drugs increased and exacerbated additional degradation of the Code and caused an ex-

plosion in the inmate population.  Following on the heels of the “law and order” and fear of crime trend that 

developed in the late 60s and 1970s, the 1980s birthed a new crime phenomenon—the spread of crack cocaine and 

the gang wars and homicides related to its proliferation, which resulted and a brief, but sharp increase in the rate 

of violent crime.  President Richard Nixon had already declared a “war” on drugs in June of 1971, resulting in cer-

tain mandatory sentences, the rejection of the decriminalization of possession of marijuana, and a growth in feder-

al interest in controlled substances.  This approach intensified during the Reagan administration, during which 

the number of people incarcerated for nonviolent drug offenses increased from 50,000 in 1980 to over 400,000 by 

1997.  

 

The war on drugs had a profound effect on sentencing policy and incarceration rates in Kentucky. “Kentucky sig-

naled fairly early a determination to use imprisonment as the first and foremost weapon against the drug epidem-

ic.”  During the 80s and 90s, other provisions, such as raising penalties for selling drugs to a minor, selling drugs 

within 1000 yards of a school, selling drugs while a weapon is nearby, and enhancing drug offenses in addition to 

PFO, increased potential sentences significantly.   These statutory provisions were passed in response to the esca-

lation in the use of drugs.  “There is nothing in the content or history of those provisions…to indicate that they 

derive from some kind of carefully calculated effort to develop a rational penalty structure for drug crimes.  They 

were enacted one-by-one over a period of about 25 years and appear to be related to one another only by a common 

motive—a firm belief that the best way to control the drug epidemic is to put more people in prison for longer peri-

ods of time.”   

 

The War on Drugs had a secondary negative effect.  “The prosecution and imprisonment of low-level traffickers 

has increased racial disparities, and is the largest factor contributing to the rapid rise in imprisonment rates for 

women.”   
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1991:  Frank Haddad calls for penal code reform.  Frank Haddad had been a member of the original Criminal 

Law Revision Committee that produced the Kentucky Penal Code.  A prominent Louisville criminal defense lawyer, 

Haddad was in a position to witness the very real degradation of the project on which he had worked two decades 

before.  In an article written in April 1991 for the Department of Public Advocacy’s The Advocate, he looked back and 

saw changes that had “so degraded the uniform sentencing structure envisioned by the drafters of the Code that the 

very inflexibility they struggled to remove is now indelibly ingrained in the present Code. Seventeen years of sporad-

ic and isolated legislative tinkering have left the sentencing structure of the Code riddled with inflexibility and in-

consistency.”  Haddad called for a return to the reform efforts of the early 70’s and a re-examination of the Penal 

Code.  “It may well be time once again, in the words of Professor Brickey, that the criminal law of Kentucky is 

‘dragged, screaming,’ into the twenty-first century.”   

 

1992:  A Task Force fails to reform sentencing.  Another sign of growing dissatisfaction with the sentencing pro-

visions of the Penal Code was the creation of a Task Force in 1992 to study the issue. This Task Force, chaired by 

Rep. Bill Lear of Lexington, heard several proposals from its committees.  Among the proposals were ones to require 

a person to spend half of his life expectancy on a life sentence, another that would establish in one section of the 

Code all offenses where probation could not be granted, and a third that would have established punishment as a 

goal of the Penal Code.  Sentencing guidelines were considered by the Task Force. The “Report of the Task Force on 

Sentences and Sentencing Practices” was released by the LRC in July of 1992. Ultimately, a community corrections 

statute was passed as a result of the action of the Task Force, but none of the other more draconian recommenda-

tions were adopted.  The dissatisfaction remained.   

 

1997:  Governor’s Criminal Justice Response Team calls for major reform of the criminal justice system.  

A few years and a couple of governors later, Governor Paul Patton created what he called the Governor’s Criminal 

Justice Response Team.  His stated reason for forming the Team was because “crime in Kentucky was exacting an 

unacceptable toll both in taxpayer dollars and in human suffering.”    This was a hand-picked group of over thirty 

individuals, heavy with law enforcement, which spent months reviewing the entire criminal justice system.  They 

divided into subcommittees and presented numerous recommendations to the full Response Team.  They issued an 

80-page report in December of 1997 with 100 recommendations.  Among their recommendations were the following: 

The creation of the Kentucky Criminal Justice Council to “provide leadership and coordination for criminal jus-

tice concerns at the state level.” 

A comprehensive review of sentencing, concluding that the Penal Code’s sentencing provisions had “aged” enor-

mously, resulting in inequities and inconsistencies.  It was envisioned that this would be accomplished by 

the creation of a Sentencing Commission. 

Structured judge sentencing, with the elimination of jury sentencing. 

 

The report also asserted that the philosophy of rehabilitation, embedded in the Penal Code, had been replaced by a 

philosophy of deterrence and incapacitation.  “This change in philosophy, along with an increase in the use of en-

hanced penalties and more restrictions on the availability of alternatives, has almost certainly resulted in the cur-

rent population explosion in the prison system, and with it the increased cost of operating the correctional system.”  

Their work culminated in the proposal of one of the major criminal justice reform efforts since the writing of the Pe-

nal Code, House Bill 455.   

 

1998:  The “Riverboat Gamble” of House Bill 455, or how we took the federal money and changed our 

sentencing philosophy.  House Bills 455 and 463 constitute the two most significant efforts to reform the criminal 

justice system since the Penal Code was passed.  Neither purported to change the Penal Code; rather, both were at-

tempts to address dissatisfaction with the operation of criminal justice system, mostly resulting from sentencing pro-

visions in the Code.   

 

HB 455 adopted many of the recommendations of the Criminal Justice Response Team.  Some of the provisions of HB 

455 included: 

The creation of a 33-member Criminal Justice Council from across the criminal justice system. 

Crime Victim Bill of Rights 

Criminal gang legislation 

Sex offender risk assessments 

Drug testing as part of pretrial release 

Life without parole for capital murder 

Lethal injection to replace the electric chair 

No probation for crimes committed while wearing body armor 
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Arguably the most significant change in HB 455 was raising the parole eligibility rate for “violent offenders” con-

tained in KRS 439.3401 from 50% to 85%.  To offset the possible costs of this change, HB 455 altered the language 

of the probation statute, making it more likely that trial judges would be granting probation for low-level offenders.  

This was a “river-boat gamble” --  in essence, the legislature mandated longer prison sentences for violent offenders, 

but suggested to trial judges that they use their discretion to grant probation more often.  Since that time, correc-

tions costs have more than doubled, demonstrating that the gamble failed. And since the 85% provision did not take 

effect until 2000, the full impact of the law has not yet been seen or fully realized.     

 

At the time, Judge Greg Bartlett, who as a young lawyer had written a law review article on the Penal Code, 

weighed in again on the effects of HB 455.  “Unless the citizens of Kentucky are willing to suffer continued and in-

creased overcrowding of the prisons, and unless they are content to bear the ever-rising cost of operating the penal 

system, the longer mandatory sentences called for in HB 455 must be balanced with the use of appropriate alterna-

tive sanctions for the minimum risk offenders.”     

 

HB 455 virtually guaranteed that Kentucky’s prison population would continue to increase over the coming years.  

It did so by raising the mandatory minimum for a violent offender to 85%.  It also did so by increasing the minimum 

parole eligibility for a life sentence from 12 to 20 years. Further, violent offenders were not eligible for good time as 

a result of HB 455.  Sex offenders had to complete treatment before receiving good time or becoming eligible for pa-

role.  A new three-year conditional discharge was added to the sentences of all sex offenders.  Probation was prohib-

ited for all violent felons. 

 

There were some off-setting provisions:  a provision that probation could be considered in some non-violent Class D 

cases involving persistent felons in the  1st and 2nd degree; the sentence of a person in possession of drug parapher-

nalia could not be enhanced under PFO provisions; the probation statute was changed to read that probation “shall 

be granted” unless necessary to protect the public, and that alternatives to incarceration “shall be considered” un-

less certain criteria are met;  denial of probation required written findings by the trial judge.  Additionally, other 

alternatives to incarceration were created, including pre-release probation (later found to be unconstitutional), pre-

trial diversion, and increased use of split sentences.   

 

2000:Manufacture and use of Methamphetamine prompts change.  Kentucky had earlier changed its drug 

laws in response to the growing use of crack cocaine, a phenomenon that occurred mostly in Kentucky’s cities 

and larger towns beginning in the late 1980s. By the late 1990s, manufacturing of methamphetamine began to 

alarm Kentucky’s law enforcement community, as thefts of anhydrous ammonia increased, meth labs were ex-

ploding, innocent victims were maimed or killed, and the meth addict became a problem for prosecutors, de-

fenders, jailers, and treatment professionals.  In response, Kentucky once again passed a series of draconian 

laws that were dramatically out of proportion to statutes involving other similarly dangerous drugs.  Manufac-

turing meth became a Class B felony, and a second offense became a Class A felony.  KRS 218A.1432.  Statutes 

were written dealing with precursors associated with the manufacturing of meth.  KRS 218A.1437 and .1438.  

Stealing anhydrous ammonia was included in the receiving stolen property statute, potentially a Class A felony.  

KRS 514.110(3)(d). The new crimes of controlled substance endangerment in the 1st, 2nd, 3rd degree were creat-

ed.  KRS 218A.1441, .1142, .1443, .1444. 

 

 

A redraft of the Kentucky Penal Code is developed.  HB 455 charged the new Kentucky Criminal Justice 

Council with studying and reforming the Penal Code.  The need for a revised code had been recognized for more 

than a decade, summarized in the following way: “the current Penal Code has numerous inconsistencies, redundan-

cies, ambiguities, and contradictions.”   
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An energized KCJC, under the leadership of former Supreme Court Justice and existing Justice Cabinet Secretary 

Robert F. Stephens and KCJC Director Kim Allen, tackled the project.  A penal code subcommittee was created, led 

by UK law professor Bill Fortune and Carol Jordan.  Professor Paul H. Robinson of the University of Pennsylvania 

Law School, one of the world’s leading criminal law scholars and an expert in the development of penal codes, was 

retained as the Reporter for the effort.  Paul Robinson is one of the world’s leading criminal law scholars Paul 

Robinson is one of the world’s leading criminal law scholarsThree Kentucky law professors, Les Abramson of the 

Brandeis School of Law at the University of Louisville, Bill Fortune of the College of Law at the University of Ken-

tucky, and Mark Stavsky of the Chase College of Law at Northern Kentucky University, worked with Prof. Robin-

son to draft a new Kentucky Penal Code.  They wrote the code section by section, distributed each section to the 

subcommittee for thoughts and comments, and redrafted it until it was acceptable to all.  Unfortunately, early in 

the process, prosecutors “withdrew from the drafting effort to signal their opposition to any kind of broad code re-

form.”   Eventually, a draft was completed and presented to the full KCJC, which adopted it and sent it to the legis-

lature and the Governor.   

 

The revised Penal Code was completed in July of 2003.  It included additional provisions not in the present Penal 

Code.  It eliminated unnecessary or inconsistent provisions of the Code.  It also set out to ensure that offenses and 

rules were coherent and related to one another in a consistent and rational manner.  Five principles guided the 

work of the revised penal code: 

Clear and accessible language and organization. 

A comprehensive statement of rules. 

Consolidation of offenses.  This was undertaken in order to deal with the proliferation of special legislation.  

Consolidation “ensures against the confusion that results when one encounters, and must make sense 

of, multiple provisions that overlap or contradict…”  Consolidation also “aids the task of proper grad-

ing, because it is nearly impossible to maintain consistent, proportional grading when offense defini-

tions are based on insignificant, or incomprehensible, distinctions.”  

Grade offenses rationally and proportionally. 

Retain as much of the existing policy decisions as is reasonable. 

 

The new and improved Kentucky Penal Code sits on a shelf collecting dust.  Politics happen …  unfortu-

nately, in this case. A Republican Governor, Ernie Fletcher, was elected in 2001 to replace a Democratic Governor, 

Paul Patton, who had been the sponsor of the Criminal Justice Response Team.  Under Gov. Fletcher, the Kentucky 

Criminal Justice Council atrophied.  The Executive Director and a researcher both left the Council and were not 

replaced.  Eventually, the membership of the Council was cut by more than half, reducing its broad-based nature 

and influence significantly.  

 

The effect of politics on the Criminal Justice Council cannot be emphasized enough.  There was strong sentiment 

and support for the Council in the Criminal Justice Response Team.  HB 455 endorsed the concept.  The Executive 

Branch funded it and fully supported it.  The Council met on a quarterly basis with great energy, hiring a superb 

criminal justice professional in Kim Allen to lead it.  It was divided into committees, and produced excellent work, 

including studies on racial profiling, parole, and sexually violent predators.  It was well attended by large segments 

of the criminal justice system, including legislators.  It served as a vehicle for studying problems in the criminal 

justice system and bringing them to the attention of the larger community, including the legislative and executive 

branches.   

 

Ultimately, Penal Code revision was one of the projects sidelined by the change in administrations. Despite the 

high quality, exemplary work produced by the KCJC, it was never introduced as a bill.  No legislator championed it.  

And soon it took its place on various shelves around Frankfort.   

 

2000-2011:  One failed task force or commission after another.  The Task Force on Sentencing and Sentenc-

ing Practices met in 1992 and produced very little.  The Criminal Justice Response Team, on the other hand, was 

highly productive, resulting in the passage of HB 455.  Once the revised Penal Code effort was derailed and its rec-

ommended legislation was put to rest, the dissatisfaction with sentencing, the increase in incarceration, and the 

burgeoning costs returned. Some policy makers realized that prison costs were going up by tens of millions of dol-

lars a year, and that DOC was projecting over 30,000 inmates by 2014.   

 

This time the response was not to revise the Penal Code, nor was it to commit to sentencing reform that would ef-

fectively address the driving forces of over-incarceration.  Instead, what followed in the 2000s was a series of task 

forces that met and attempted to find common ground.   
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Particularly noteworthy were the efforts of Chief Justice Joseph Lambert and Lieutenant Governor Steve Pence, 

who convened the Blue Ribbon Commission on Sentencing in 2005.  The impetus for this Commission was the pub-

lication of Professor Robert Lawson’s influential law review article, “Difficult Times in Kentucky Corrections—

Aftershocks of a ‘tough on crime’ philosophy.” The charge for the Commission was “studying sentencing practices 

[and] identifying potential changes in sentencing practices, and ultimately with making recommendations to the 

General Assembly.”  The Commission met several times and attempted to find consensus on ways to reduce the 

prison population.  After considerable opposition from the Attorney General and prosecutors, the Commission 

stopped meeting after three sessions and issued a report on January 20, 2006.  Agreed recommendations were few 

in number and of no great consequence other than, perhaps, the felony threshold on theft crimes. The Commission 

could not agree on whether to change the PFO statute, either by eliminating PFO 2nd or by applying the PFO stat-

ute only to Class A or B felonies.  The Commission could not agree on whether to permit drug enhancements.  Simi-

larly, no other amendments to KRS 218A could be agreed upon.  While the Commission rejected any changes to 

enhancements to property crime sentences, they were able to agree to raise the theft threshold from $300 to $1000.  

The Commission recommended that a defendant who commits a crime while on pretrial release would have his sen-

tence enhanced by one level.  To demonstrate the dysfunction of the Commission, the last paragraph of the report 

suggested that “the recommendations approved by a majority of the Commission, even if adopted, will not signifi-

cantly impact Kentucky’s increasing prison population.”  The report noted that several “members of the Commis-

sion, however, believe that elimination of ‘two strikes’ provisions for drug offenses would significantly reduce the 

prison population.”  Yet no recommendation to that effect was made.  

 

Thereafter, legislative task forces were appointed almost annually to tackle the issues of sentencing and the prison 

population, again with few tangible results.  The proliferation of task forces and calls for Penal Code reform have 

demonstrated, if nothing else, the need for reform.  Whether a renewed commitment to real reform results from all 

this remains to be seen.   

 

2011:  A Task Force finally produces some success -- HB 463 is born. House Bill Concurrent Resolution 250 

created yet another task force to study the Penal Code, the Controlled Substances Act, and other statutes.  Yet, it 

was not just another task force.  It had two strong leaders from different parties at the helm, Rep. John Tilley and 

Sen. Tom Jensen.  It was small in size and consisted of powerful people who were engaged in and committed to the 

process, including the Supreme Court Chief Justice, John D. Minton, Jr., Secretary of the Justice Cabinet J. Mi-

chael Brown, former Commonwealth’s Attorney Tom Handy, defense lawyer Guthrie True, and County Judge Ex-

ecutive Tommy Turner.  They engaged the expertise and assistance of the Pew Center on the States, which served 

as the primary consultant to the Task Force, along with JFA and CJI.  The consultants were essential to the pro-

cess, supplying a significant amount of data to the Task Force and demonstrating what was working in other 

states.   

 

The Task Force returned with a report to the General Assembly in January of 2011.  Immediately thereafter, HB 

463 was proposed and ultimately passed, incorporating many of the recommendations of the Task Force.  The Task 

Force managed to break through the gridlock that had plagued previous task forces.  The members were not intim-

idated by opposition from prosecutors, likely due to the reasonable contributions of former Commonwealth’s Attor-

ney Tom Handy.  And for the first time in decades, they veered sharply away from the incapacitation and retribu-

tion philosophies of the previous three decades, substituting a philosophy of pragmatism and commitment to evi-

dence-based practices.   

 

The report indicated what finally forced change to occur:  “Looking back over a longer period, the state’s prison 

population has jumped more than 260 percent since 1985, from about 5,700 inmates to more than 20,700 in 2010, 

according to the Department of Corrections. At year-end 2007, 1 of every 92 adults in Kentucky was incarcerated, 

compared with 1 of every 100 adults nationally. This high rate of prison expansion is not due to an increase in 

crime. Kentucky’s serious crime rate has been well below that of the nation and other southern states since the 

1960s, and the current crime rate is about what it was in 1974.  Nevertheless, the state imprisonment rate went 

from well below to slightly above the national average between 1985 and 2009… During the past 2 decades, the 

Commonwealth’s spending for the increased incarceration has grown dramatically. In fiscal year 1990, general 

fund corrections spending in Kentucky totaled $140 million. In FY 2010, that amount was $440 million, an in-

crease of 214 percent.” 
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HB 463 made profound changes to the criminal justice landscape, including the following:   

Reduced the sentences for possessory drug offenses. 

Introduced differentiation between quantities of drugs sold in order to distinguish between peddler/addicts and 

true traffickers.  Unfortunately, at the request of law enforcement, the bill introduced the concept of aggre-

gation, giving 90 days to law enforcement to obtain sales of enough quantity to charge trafficking. 

Reduced the use of enhancers in drug offenses. 

Reduced the maximum sentence for possession of marijuana from 12 months to 45 days. 

Created an alternative called “deferred prosecution” for certain possessory drug offenses. 

Created “presumptive probation” for certain possessory drug offenses. 

Introduced new sentencing ranges of 1-3 years for Class D felonies, thereby informally creating a new classifi-

cation.  Misdemeanor classifications were reduced as well to 1-45 days or 1-30 day sentences for some drug 

offenses.   

A possessory offense could not be enhanced by PFO. 

Introduced mandatory reentry supervision. 

Authorized the use of graduated sanctions for technical violations of probation and community supervision.   

Authorized early termination of probation. 

Required savings to be plowed back into treatment in the form of “justice reinvestment.”   

Required the use of risk assessments throughout the criminal justice system, including sentencing and parole 

decisions.  Judges are also required to use risk assessment instruments in the pretrial release decision.   

Mandated the use of evidence-based practices throughout the criminal justice system. 

Altered the school drug offense changing the offense from trafficking within 1000 yards of a school to 1000 feet.   

Most misdemeanor arrests could not result in custody, but rather required citations to court. 

 

Three years have passed since HB 463.  Some of its provisions have had profound effects, while others are simply 

being ignored by prosecutors and judges.  The Criminal Justice Council is required to meet annually to review the 

implementation of HB 463.   

 

HB 463 and various half-measures bent the projected inmate populations.  In the 2004-2014 Department 

of Corrections population forecasts, it was projected that Kentucky would have 26,527 inmates by 2010 and 31,057 

by 2014 if nothing was done.  That has not happened.  Instead, for the last several years, the population has re-

mained somewhat static at a little over 20,000.     

 

The Penal Code responded to changes in society.  A penal code is not a static thing.  It must respond to the 

changes in the society or it will lose legitimacy.  In 1972, Professor Brickey tempered her caution against changing 

the Code by acknowledging that the process of writing a Code was not the same thing as “ossification.  The emer-

gence of issues not adequately dealt with” in the Code “will require amendment and/or repeal…The structural and 

substantive integrity of this complex body of law must not only be safeguarded by constant surveillance, but it must 

also be adapted to respond to the inevitable social and legal changes which will confront the administration of crim-

inal justice.”   

 

Examples of how the Kentucky Penal Code changed over time to avoid “ossification” are abundant.  When fear of 

terrorism and school shootings grew in the late 1990s and early 2000s, the General Assembly passed legislation 

creating a new crime that specifically punished the use of a weapon of mass destruction (KRS 527.205).  When the 

public became aware of teenagers, mostly young girls, from this country and, even more so, from other nations be-

ing sold into a form of slavery or forced into prostitution, the General Assembly responded by passing laws relating 

to human trafficking (KRS 529.100).  When the damage that bullying did to the psyche of students was revealed, 

statutes were written such as harassment dealing with theft of the property of a student, disrupting a school, and 

creating a hostile environment.  KRS 525.070. When technology made possible new kinds of sex crimes, video vo-

yeurism was made a Class D felony in 2002.  KRS 531.100. And, during the early part of the 2000s, with Second 

Amendment concerns rising, the General Assembly passed the “Castle Doctrine” in KRS 503.050.    
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Societal views on DUI, drugs, sex offenses, and domestic violence shifted.  Other topics caught the eye of 

the general public throughout the 1980s and 90s, and they reshaped Kentucky’s criminal law.  Prior to the 1980s, 

driving under the influence of alcohol was viewed as a relatively minor offense.  MADD Mothers proved to be an ef-

fective advocate for altering this view, and DUI laws changed dramatically.  Mandatory jail time, scrutiny over plea 

bargains, a per se law that eventually lowered the blood alcohol content level to .08 in DUI cases, and creation of a 

felony offense DUI were just some of the changes that were made in response to the shift in public opinion. 

 

Similarly, drug offenses gathered the attention of policy makers as the War on Drugs dragged on from the 80s and 

through the 90s into this century.  First attention was directed at crack cocaine; then attention turned to metham-

phetamine, followed by prescription drugs, which dominated several sessions, as did synthetic drugs. Today, all the 

attention is being directed at heroin.      

 

The Code recognized that the rights of victims needed to be addressed. Another significant development 

that affected the criminal laws in Kentucky was attention to and advocacy for the rights of victims.  The 1986 Truth-

in-Sentencing law reflected this new attention and aggressive advocacy, which was fueled by politicians running for 

elective office.  In addition to Truth-in-Sentencing, numerous “rights” were accorded to victims of crime in that same 

year and thereafter.  This included requirements that victims be “consulted” by the Commonwealth’s Attorney re-

garding the disposition of a case (KRS 421.500(6), as well as the right to make a “victim impact statement” to the 

probation officer for inclusion in the presentence investigation report which the trial judge had to consider in sen-

tencing.  KRS 421.520 (1) & (3).  KRS 532.055(7) also required that the “impact of the crime upon the victim…

including a description of the nature and extent of any physical, psychological, or financial harm suffered by the vic-

tim…” was to be included as part of the evidence heard by the jury when fixing a sentence.   

 

The Evolving View of Women.  The clearest example of being responsive to societal changes occurred in the area 

of domestic violence.  At the time the Penal Code was written, the women’s movement was hitting its stride. Howev-

er, according to Professor Carol Jordan, author of a well-written and thoroughly researched book on the development 

of domestic violence legislation in Kentucky (and much more), the Penal Code that passed in 1974 was not what the 

women’s movement would have wished.  A few examples demonstrate her point: a married man could not be prose-

cuted for raping his wife; prior “unchaste” conduct of a rape victim was relevant at a rape trial; the crime of rape 

included the element of forcible compulsion requiring proof of earnest resistance by the victim. 

 

Violence against women was brought into public consciousness during the 1980s and 90s.  The General Assembly 

began to pass legislation in response, with considerable pressure from powerful women’s groups.   Civil protective 

orders were established in law in 1980.  The crime of criminal abuse was created in 1982.  Two years later, the Do-

mestic Violence and Abuse Act of 1984, which included a law authorizing ex parte protective orders, passed the Gen-

eral Assembly.  That same year, the Crime Victims’ Bill of Rights was passed, as was the first requirement of sex 

offender treatment for those so convicted.  In 1988, civil protection was expanded to include ex-spouses and unmar-

ried couples with children.  Also that year, the earnest resistance part of forcible compulsion was removed from the 

rape statute, and the prosecution of marital rape became possible in 1990.  In 1992, rape with a foreign object be-

came a crime, as did stalking. That same year, DNA testing for convicted sex offenders passed, followed by sex of-

fender registration laws in 1994 and laws denying probation to most sex offenders.  Enhanced penalties for misde-

meanor domestic assault were passed in 1996, and the assault 3rd degree statute was expanded to include social 

workers.  As part of HB 455, life-time registration for some sex offenders was authorized in 1998.     

 

The 2000s continued the same trend.  Protective orders for stalking victims passed in 2002.  That same year, the 

crime of video voyeurism passed.  Indecent exposure 1st degree and fetal homicide statutes passed in 2004.  In 2010, 

Amanda’s Law and statutes making it a crime to have sexual relations with incarcerated persons passed.  
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Special legislation has been unabated and abundant.  The Code was written in part to eliminate the need for 

“special legislation.” Special legislation includes statutes written to apply to a specific situation or a high publicity 

crime — so-called designer offenses and the crimes du jour.  “The problem of both sorts of legislation—designer of-

fenses and crimes du jour—is that they not only are generally unnecessary, but also cause positive damage to the 

effective operation of the code.  The new offenses tend to be drafted as if the existing general offense(s) did not ex-

ist.”  By 1992, the Penal Code had been “ravaged by special legislation that undermines the most important ele-

ments of sentencing discretion…Many of the very problems the Code sought to cure are back in force, reanimated 

by ill-conceived, special legislation.”  

 

During the last 40 years, the General Assembly has passed numerous laws that can be classified as “special legisla-

tion.”  An example of a “crime du jour” is the 2nd degree manslaughter amendment in 2000, amending KRS 507.040

(2) to include leaving a child under eight in a vehicle.   This was precipitated by a specific case involving the tragic 

death of a child.  The existing 2nd degree manslaughter statute already applied to the proscribed behavior.  Yet, the 

General Assembly added redundant language to the existing statute.   

 

Perhaps the best example of special legislation has occurred over time to the assault 3rd statutes of KRS 508.025.  

Initially, assault was divided into three classifications, assault in the 1st, 2nd, and 4thdegrees, based upon the severi-

ty of the injury and how the injury was inflicted.  The classifications were reasonable.  But in 1982, the assault 3rd 

degree statute was written ostensibly to protect law enforcement, even though the existing classifications already 

protected law enforcement.  Thereafter, the identity of the person assaulted became more important than the dan-

gerousness of the assault or the extent of the injury.  All that is required for a conviction of assault 3rd is an inten-

tional mental state and an attempted physical injury.    Yet each session of the General Assembly saw another class 

of persons seeking a special felony classification for an assault on them.  Now a person can be convicted of a felony 

assault 3rd for the assault of a social worker, an EMT, a volunteer fire person, a rescue squad volunteer, a proba-

tion officer, a school employee, and a school volunteer.  Each legislative session in recent years has also seen a bill 

proposed to place taxi drivers into a special, albeit unnecessary, category.   

 

Other examples of special legislation can be found.  After the BOPTROT scandal, a Class C felony was created for 

bribing a public servant.  KRS 521.050.  In response to the Westport Baptist Church outrage, 1st degree disorderly 

conduct was created.  KRS 525.055.  When flowers were taken from a cemetery in southeastern Kentucky, a Class C 

felony was created for desecrating a venerated object.  Violating graves was created as a Class D felony.  Assault of 

a service dog in the 1st and 2nd degree passed in response to stories of this occurring.  KRS 525.200.  And the list 

goes on, despite the fact that most if not all of this conduct can already be prosecuted as criminal activity under ex-

isting law.  

 

Violent offender as special legislation.  Of all the changes contrary to the basic philosophy behind the Code, 

none has been more significant than the creation of the “violent offender” category or had a more negative effect on 

the goals and structure of the Code.  Violent offender legislation punctuated the predomination of the punishment/

incapacitation principle over the rehabilitation principle.  The Code was premised on the notion that consideration 

of probation by a judge was not prohibited for any crime other than a capital crime or felony with a life sentence. In 

1986, the violent offender statute substituted a mandatory minimum service of 50% of sentence prior to parole eligi-

bility.  This was changed to 85% after HB 455 was passed in 1998.   

 

Was the creation of the violent offender category the recognition of a change in society that mandated an alteration 

of the Code, the sort of legitimate change to the Code that was contemplated and referred to by Professor Brickey?  

Or was it special legislation?  In many ways, it was the former.  Societal views toward the purpose of corrections 

had shifted at the time the Code was being written.  Confidence in rehabilitation had waned.  The people of Ken-

tucky were calling for longer sentences and harsher punishments.  Probation and parole were derided.  From this 

perspective, it may have been appropriate to create mandatory minimums reflective of what society was calling for, 

even if, in the views of the authors, as well a number of commentators and authorities, the change was unwise and 

contributed to over-incarceration. 

 

On the other hand, one can persuasively argue that it was special legislation in terms of both cause and effect.  KRS 

439.3401 was a direct result of and response to a “crime du jour”, i.e., the Trinity students murder case. It was fun-

damentally inconsistent with the basic philosophy of the Code.  It created mandatory minimums for Class B felo-

nies, something previously not allowed.  And by not changing the rest of the Code, the violent offender statute was 

inconsistent with the remainder of the Code.   
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Since 1986, the evidence has only increased that KRS 439.3401 is a clear example of special legislation as new 

crimes du jour have been proposed and passed.  By choosing the particular name “violent offender”, the legislature 

invited the public to compare the particular crime they may have experienced to others.  For example, the question 

of whether an unintentional homicide should be placed into the violent offender category typically is supported by a 

statement such as, “but somebody died!  You mean that’s not violent?”  As a result, the reach of the statute has 

been extended considerably.  Today, one can be a violent offender not only for murder in the 1st degree, manslaugh-

ter, 1st degree assault, and 1st degree rape and sodomy, as originally intended, but also for the unintentional killing 

of a police officer or firefighter while in the line of duty resulting in a conviction for 2nd degree manslaughter (a 

Class C felony) or even for reckless homicide (a Class D felony).  Any felony sexual offense, including an attempt, is 

a violent felony (including a so-called statutory rape or 1st degree sex abuse).  The use of a minor in a sexual perfor-

mance, promoting a sexual performance by a minor, unlawful transaction with a minor 1st degree, human traffick-

ing, 1st degree criminal abuse, some burglary 1st cases, and robbery 1st are now all included in the “violent offense” 

category.  Most carry a mandatory minimum sentence.  Like the amendments to the PFO statute after the Code 

was first written, what was to have been a narrow statute applicable to only a few has now reached a significant 

number of charged felonies.  This has contributed significantly to the degradation of the Code as well as to the ex-

plosive growth of incarceration.   

 

Class A theft?  Another example of special legislation occurred in 2013 with the passing of an amendment to KRS 

514.030.  Theft had been classified as a misdemeanor in the original Penal Code, unless the value exceeded a par-

ticular amount.  Initially, some called for a threshold difference between misdemeanor and felony at $1000.  In-

stead, the threshold was set at $100.  This threshold was changed to $300, and then changed again to $500, but 

only after the passage of considerable periods of time. However, theft by unlawful taking remained a Class D felo-

ny.  That changed in 2011, when an amendment to the statute established a Class C felony for theft over $10,000. 

 

Then came the special legislation.  FedEx approached legislators in Jefferson County in 2013 and convinced them 

that five years was not sufficient for thefts from their trucks.  As a result, we now have a Class C felony theft for 

amounts between $10,000 and $1 million, a Class B felony for theft from $1 million to $10 million, and a Class B 

felony with 50% parole eligibility for a theft exceeding $10 million.     

 

Nothing demonstrates better the abandonment of the philosophy of the Code than establishing a Class A theft at 

the request of one corporation or one industry.  The Class A and B felony classifications were reserved in the Penal 

Code for serious and violent offenses involving serious physical injury or death or the possibility thereof.  Now, a 

sophisticated cat burglar, or a thief of a parked tractor trailer truck, is equivalent to a murderer for purposes of 

punishment under our existing Code.  Such a thief can theoretically spend the rest of his or her life in prison.     

 

We continue to hold on to enhancers rather than use the full range of available penalties.  After the 

Code was written, virtually the only enhancer was that of PFO.  Since that time, the General Assembly has grown 

fond of creating additional enhancers beyond the persistent felony category, often creating confusion regarding 

whether double enhancement can occur.  Some examples of this are the 3rd misdemeanor sex offense under KRS 

Chapter 510, the third assault 4th of a family member (KRS 508.032), and the second misdemeanor conviction of 

the torture of a dog or cat (KRS 525.135), all of which are elevated from misdemeanors to felony offenses.   

 

Prosecutors resist any change in the enhancers, particularly PFO.  Prosecutors are able to hold an enhancer over 

the head of a defendant who is reluctant to take a plea offer, often wearing down the resistance of the overcharged 

or innocent defendant.  They also seem mostly unwilling to use the upper ranges of classifications (5 years on a 

Class D) in lieu of the enhancer.  

We have enhanced the power of prosecutors, and reduced the authority and discretion of the judiciary 

and the Parole Board.   One of the more recent trends has been the “disappearing jury trial.”  The most likely 

culprit for this is the degradation of the Penal Code.  Changes in the law have filled up the quiver of aggressive 

prosecutors, who can charge an offense carrying a mandatory minimum and then plead that charge down to one 

with a more acceptable parole eligibility.   

 

Prof. Lawson has made the following observation about the PFO statute as it currently is written:  “An adversarial 

balance that once dominated the criminal justice system has been victimized by unprecedented, unguided, and 

largely unchecked prosecutorial discretion to dictate sentences, evidenced most clearly by the ever increasing per-

centage of cases resolved by guilty plea and a virtual disappearance of the criminal trial, a troubling and largely 

unexplored phenomenon…”  



 30 

Obtaining a felony conviction has become quick and easy.  The line of demarcation between a misdemeanor 

and a felony was once clear.  A misdemeanor was for a petty offense not involving a large amount of property or a 

serious injury, and a small amount of jail time usually was deemed sufficient punishment.  A felony was reserved 

for more egregious behavior and involved a sentence of imprisonment in a penal institution that results in an annu-

al investment of what now amounts to $22,000 in taxpayer money.  Today, dozens upon dozens of collateral conse-

quences follow a felony conviction, including loss of the right to vote and to carry a firearm, as well as the loss of 

many benefits including the right to work in particular jobs and professions.   

 

Nevertheless, the legislature has chosen to obliterate the distinction between a felony and a misdemeanor.  For ex-

ample, violating a grave is now classified as a Class felony.  The prohibited behavior that constitutes this crime may 

only involve removal of a shrub.  KRS 525.115.   Yet, the convicted shrub thief can receive up to 10 years in prison 

at a potential cost of over $200,000 to Kentucky taxpayers.  Another example of this incongruity is the offense of 

assault on a service dog. This crime can be a Class D felony, but it may involve nothing more than kicking at a dog 

that is trying to bite a citizen during an arrest.    

 

The original classification system has been degraded.  For decades, the classification system of four felonies 

worked well.  However, in recent years the General Assembly has added on years of supervision that potentially 

extend the maximum sentence above the particular classification.  For example, post-incarceration supervision of 

five years has been added to the sentences of sex offenders, thereby converting a maximum sentence of 5 years for a 

Class D felony to 10 years, formerly reserved for a Class C felony.  KRS 532.043.   Potentially that could result in a 

one year sentence for sex abuse first converted to 6 years, not even the minimum on a Class C felony.  Post-

incarceration supervision of all persons serving out sentences includes one additional year of supervision, including 

all classifications.  KRS 532.400.   

 

Many half-measures have been taken to reduce over-incarceration while maintaining the classification 

system.  State officials have viewed with alarm the exponential growth of the prison population since the Code was 

enacted, from 3,000 to 22,000 over the course of forty years. The cost has risen even more dramatically, from $9 mil-

lion in 1970 to $500 million today.  One response might have been to reduce potential sentences within the classifi-

cations.  Another response might have been to move some offenses into a lower classification.  A third response 

might have been to increase the number of classifications with lower sentences for the bottom classifications.  None 

of these possible solutions has been undertaken or even attempted.  

 

Instead, the General Assembly in recent sessions has taken half-measures, often as part of the budget bill, that re-

sult in the release of inmates before serving their time in order to make room for others awaiting transport to pris-

on.  These measures include allowing for home incarceration of Class C and D felons within 9 months of release 

(KRS 532.260), the split sentence (532.210), and credit for time spent in substance abuse treatment and home incar-

ceration [532.120(6) and (7)].  In the 2008 session alone, the General Assembly increased the use of home incarcera-

tion, the use of the parole supervision credit, increased the size of the Parole Board, mandated Parole Board review 

of nonviolent Class D offenders after service of 15% of sentence, increased educational good time credit  from 60 to 

90 days for obtaining a GED, increased the use of meritorious credit from 5 to 7 days per month, moved up the final 

discharge date, increased funding for substance abuse treatment in jails, and allowed for GPS tracking of certain 

felons, all through the device of the budget bill, HB 406.   

 

Keeping inmates in county jails has been the primary response to over-incarceration.  Kentucky today 

houses more state inmates in county jails than any other state in the country other than Louisiana.  As of the writ-

ing of this article, more than 9,000 persons are serving felony sentences in detention facilities intended for misde-

meanants and persons held awaiting trial. Those 9,000 are part of a jail population that by 2006 had risen nation-

wide to 713,990.  Jails are frequently over-crowded, in violation of correctional standards, and subject to lawsuits 

and federal court intervention.   

 

Rather than taking responsible measures to reduce the number of state inmates being housed in jails, Kentucky has 

changed the plumb line and reduced the standards, increasing overcrowding.  “In the 1980s, jail standards required 

‘60 square feet of confinement space per inmate -- roughly the size of an average bathroom.’  In the 1990s, those 

standards softened under the pressure of inmate flows to require only fifty square feet of space per inmate. In the 

2000s, under more pressure from inmate flows, the standard in question converted by practice into a jail standard 

on beds (from "[fifty feet per prisoner" to fifty feet per jail bed). The end result was eight beds for 400 square feet of 

pod space (or ten beds for 500 square feet), mattresses on the floor not counted as beds, and inmates with far less 

than fifty square feet of living space.”   
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The result is a stark and disturbing one.  “It begins to look more like a storage bin or human warehouse than a pe-

nal institution in pursuit of corrections. In a jail converted into a prison (and holding inmates in close confinement 

for years rather than days), it is almost sure to harden the unhardened and do far more harm than good to the 

whole troubled lot that supplies most of the jail population.”   

 

It has not always been so.  As late as 1983, Kentucky housed only 564 felons in county jails. By 1990 this had dou-

bled.  By 2000, there were 3,639 inmates in county jails.  But today, almost half of all incarcerated felons are held 

in county jails.   The 9,000 convicted felons being so held are enough to require construction of 9 additional prisons.   

 

The structural spine of the Kentucky Penal Code remains sound.  A review of the Penal Code as it exists 

today reveals something surprising:  the spine of the Code, its overall structure, remains sound.  The original pur-

pose in creating the Penal Code—eliminating common law offenses, defining offenses, creating four mental states, 

classifying offenses primarily according to dangerousness, and establishing general principles of law, has been 

achieved and survived the test of time.  Most of the general provisions have gone unchanged, such as burdens of 

proof, the requirement of an act and a mental state (501.070), causation (501.060), ignorance and mistake 

(501.070), intoxication (501.080), duress (501.090), choice of evils (503.030), entrapment (505.010), and prosecution 

for multiple offenses (505.020). 

 

Likewise, many of the definitions of crimes have also remained the same.  The definition of homicide as defined in 

KRS 507.010 has remained unchanged.  Other examples are the following: reckless homicide (507.050), assault 1st 

(508.010), assault 2nd (508.020), unlawful imprisonment 1st and 2nd (509.020 & .030), rape 1st (510.040), sodomy 1st 

(510.070), sexual misconduct (510.140), trespass 1st, 2nd, and 3rd (511.060, .070, and .080), criminal mischief 1st, 2nd, 

and 3rd (512.020,.030,.040), robbery 1st and 2nd (515.020, .030), forgery 1st, 3rd (516.020, .040), criminal possession of 

a forged instrument 1st, 2nd, and 3rd (516.050, .060, .070), riot 1st (525.020), all of Chapter 526 involving eavesdrop-

ping, bigamy (530.010), concealing the birth of an infant (530.030), and abandonment of a minor (530.040).   

 

Does the success of risk assessment instruments indicate a possible return to the rehabilitation model?  

The rehabilitation approach to sentencing, favored in the Model Penal Code, fell out of favor when “the limited abil-

ity of the social sciences to rehabilitate dampened the interest in broad sentencing discretion.”   

 

However, HB 463 offers some hope to those supportive of the rehabilitation philosophy.  The sentencing policy of 

the Commonwealth was announced in HB 463, now codified in KRS 532.007.  That policy has announced that the 

objective of sentencing is to “maintain public safety and hold offenders accountable while reducing recidivism and 

criminal behavior and improving outcomes for those offenders who are sentenced.”  While not explicitly endorsing 

rehabilitation, HB 463 calls for using the social sciences, including evidence-based practices, and it explicitly en-

dorses the use of risk-assessment instruments.  It can be argued that this represents a tacit renunciation of the ret-

ribution and incapacitation philosophies of the past three decades.   

 

2014: An inmate population of 22,000 costing $500 million annually.  Forty years ago, policy makers were 

dealing with prison overcrowding, hoping that the new Penal Code would help reduce the prison population by pre-

suming the imposition of probation and the use of other alternative types of sentencing.  That was not to be.  In-

stead, Kentucky went on an incarceration binge. The trend line has bent only slightly since HB 463 and, unfortu-

nately, shows no signs of declining significantly.   

 

Costs have risen as well.  In 1970, we spent only $9 million on corrections.  That rose to $28.7 million in 1980, and 

to $129.1 million by 1990.  By 2000, we were spending $273.9 million annually.  Today we spend approximately half 

a billion dollars.  The Department of Corrections seeks budget authorizations each year, and each year they seek 

emergency dollars known as a “necessary government expense.”  In essence, law enforcement by virtue of their ar-

rest decisions, prosecutors by their charging decisions, and judges by their sentencing decisions, collectively deter-

mine the extent of the state’s investment in annual corrections costs.   

 

It is at best only slightly comforting to realize that what Kentucky has experienced also occurred nationwide.  In 

the United States in the year 1970, only 196,429 inmates were housed in state and federal prisons.  Today, that 

number has grown to 2.3 million.  What has caused this to happen?  “This “generation-long growth of imprisonment 

has occurred not because of growing crime rates, but because of changes in sentencing policy that resulted in dra-

matic increases in the proportion of felony convictions resulting in prison sentences and in the length-of-stay in 

prison that those sentences required.”  “By far the major reason for the increase in prison populations at least since 

1990 has been longer lengths of imprisonment.”   It is important to note that this has occurred while the crime rate, 

which increased significantly in the 1980s, is back at the level it was in 1973.   



 32 

Professor Lawson attributes what he generally refers to as an incarceration addiction to many factors.  A “quiet 

change of philosophy from rehabilitation to retribution” is the primary factor.  He decries the “loss of appreciation” 

for the presumption of probation and for flexibility in the ultimate imposition of sentences of imprisonment.  He 

also cites the changes in the PFO statute, tougher attitudes in the parole system, “truth in sentencing,” penalty 

enhancements, the creation of new crimes like flagrant nonsupport, and tougher penalties across the board.  Law-

son sees a “loss of proportionality”, citing the “vanishing” distinction between “serious and non-serious offenders.” 

 

Has Kentucky accepted a public policy that incarcerates 22,000 inmates costing a ½ billion dollars a 

year?  The 1970s were a time of reform.  In addition to the Penal Code, the Controlled Substances Act was passed.  

The Judicial Article followed, eliminating bail bonds and establishing one of the most progressive court systems in 

the nation, including an innovative approach to pretrial release.  None of the original reformers are left from that 

band of legislators who committed to the codification of criminal law in the early 1970s.  No one who served on the 

budget review subcommittee charged with creating a budget for Corrections of $9 million per year for 3,000 in-

mates is still serving in the legislature.  Many legislators have left since HB 455 was passed in 1998, when a $200 

million corrections budget was approved to service 10,000 inmates.   

 

Today, corrections is costing a half billion each year.  Costs are not declining.  While private prisons and FCDC 

have been closed, no prisons are now scheduled to be closed.  There are no forecasts projecting a significant reduc-

tion in prison costs or inmate populations.  Many believe reform began and ended with HB 463.  Professor Lawson, 

on the other hand, sees HB 463 as a modest measure, with much more significant reform needed to break Ken-

tucky’s addiction to incarceration.   

 

Yet the crime rate in Kentucky is no different than it was in 1970.  Only our philosophy has changed.  Have we 

accepted this new level of incarceration, this exorbitant expenditure of public monies, this intrusion into the lives 

of our citizens, and this destruction of many of our families and neighborhoods? 

 

We must remember that Kentucky, like the nation, has gotten to this point not because of an explosion of crime 

but because of choices our policy makers have made.  “[L]awmakers are learning that current prison growth is not 

driven primarily by a parallel increase in crime, or a corresponding surge in the population at large.  Rather, it 

flows principally from a wave of policy choices that are sending more lawbreakers to prison and, through popular 

‘three-strikes’ measures and other sentencing enhancements, keeping them there longer.”   

 

Recommendations for the next time penal code revisions are considered.   

Create a process to rewrite the Penal Code that includes the political branch of government from the beginning 

of the process. 

Resolve the debate on the purpose of punishment, and embed that purpose into the new Penal Code.   

Seriously consider beginning the revision with the draft of the Penal Code produced in 2003.   

Establish the reduction of incarceration levels as one of the goals of a new Penal Code.   

Given the growing reach of collateral consequences, reserve the felony classification for serious offenders. 

Eliminate technical violations of probation and parole as a reason to send the violator back to jail or prison. 

Eliminate the use of jails to house state prisoners.   

Reduce the length of prison sentences in each classification. 

Consider the creation of a gross misdemeanor classification.   

Establish a Penal Code Commission with authority to review and approve all potential amendments to the 

Penal Code prior to consideration by the General Assembly. 

Establish a Sentencing Commission that would focus on what works throughout the United States and coordi-

nate the number of inmates coming into the system with corrections capacity.   

Eliminate the persistent felony offender law; at a minimum, eliminate PFO 2nd. 

Reduce the length of probation and parole periods. 

Decriminalize as many low level offenses as possible, including all or most possessory drug offenses. 
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Ernie Lewis, Legislative Agent, can be 

reached at ernie.lewis@gmail.com 
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