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Larry Simon, KACDL President 

One of the provisions of House Bill 463 (The Public Safety and Offender Accountability Act of the 2011 Regu-
lar Session) requires the Kentucky Criminal Justice Council to make recommendations to the General Assem-
bly that will advance the policies within HB 463. 

As a member of the Criminal Justice Council, the KACDL was invited to attend a meeting in Frankfort on Feb-
ruary 25, 2013, with the House Judiciary Committee.  The presenters at this meeting were Dr. Jim Austin of 
JFA Institute and Lauren-Brooke Eisen of the Vera Institute of Justice. 

The Vera Institute is an independent, nonpartisan, nonprofit organization that draws on the expertise of its 
staff in research, demonstration projects and technical assistance to assist government bodies (like our Gen-
eral Assembly) and also the private sector in “improving the systems people rely on for justice and safe-
ty.” [You can check them out at www.vera.org.] 

Among those present at the February presentation were KACDL members Ed Monahan, Ernie Lewis, and 
Damon Preston.  Conspicuously absent (at least to me) from this meeting were any representatives from the 
Commonwealth Attorney’s Association.  

The recommendations of the Vera Institute to the House Committee and the Council were designed to ad-
vance the main purpose of HB 463: find new ways to protect public safety while controlling the growth of 
prison costs.  Although many of the provisions of HB 463 provide alternatives to incarceration through the 
use of community treatment, education and rehabilitation programs, the recommendations announced at 
this meeting dealt specifically with parole and parole revocation issues in Kentucky. 

The following factors had the greatest influence on the recommendations: 

*the prison population in Kentucky is essentially the same number now as it was before the enactment of HB 
463 

*treatment programs (whether they are mental health or substance/alcohol related) are more effective and 
beneficial to a parolee if such programs are available in the offender’s community 

*the crime rate in Kentucky is lower than national crime rates 

*approximately 3,000 of the approximate 21,000 people currently serving a felony sentence in Kentucky have 
been returned to prison for a technical violation of parole and did not have a new felony conviction 
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These and other factors resulted in the following recommendations: 

*parole should be presumptively granted for low risk inmates (Class D Felons and non-sexual offenders) 

*reduce current requirements for eligibility of parole (such as mandatory completion of certain treatment programs) 

*place a cap of 3 months confinement for all parolees found to be in violation of  their rules of parole 

*modify the eligibility of parole for violent offenders from 85% of their sentence to 50% 

Even though these recommendations would result in the reduction of the Kentucky prison population, the statistics 
compiled by the Vera Institute’s staff demonstrate that crime rates will not measurably increase.   

We shall see if our elected officials in the General Assembly can absorb this information and actually imple-
ment the reforms recommended during this meeting. 
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House Bill 463 continued from 

If you have a request for assistance of if you would 
like to join this Committee, Contact Larry at: 
LARRYLAWYERGUY@AOL.COM, Simon Law Office, 
510 West Broadway, Ste. 805, Louisville, Kentucky 
40202; 502-589-4566; Fax: 502-583-3392 

2013 General Assembly 

 
Ernie Lewis, KACDL Legislative Agent 
 

The 2013 General Assembly has come and gone.  While it was a short session, most observers concluded that it was among the most productive 

of legislative sessions during the past decade.  Primary among the reasons for that conclusion was the departure of the previous President of 

the Senate, David Williams, and his replacement by Senator Robert Stivers. 

 

There were more criminal justice bills filed in 2013 than were filed in the longer session in 2012.  There were 47 criminal justice bills filed in 

the Senate.  In the House 113 criminal justice bills were filed.  Despite the number of bills filed, only 17 criminal justice bills ultimately 

passed.  These included the following: 

 

Bill to Define All Homicides as Violent Offenses:  SB 15.  This bill, known as the “Bryan Durman Act”, began as one to define all homi-

cides as violent offenses under KRS 439.3401. As a result of this bill, 2nd degree manslaughter and reckless homicide are classified as “violent 

offenses” under KRS 439.3401 only where it involves the killing of a peace officer or firefighter acting in the line of duty.  Different parole eligi-

bilities have been assigned depending upon whether the officer is “clearly identifiable” or not.   

 

Cargo Theft:  HB 161.  This bill creates a new Class B theft offense, theft over $1 million.  Parole eligibility for a theft over $10 million is 

50%, while theft from $1 to $10 million is a Class B felony at 20%.   

 

Human Trafficking: HB 3.  The biggest change in this bill would treat minor prostitutes as victims rather than as defendants.   The status 

offense statute also alters how child prostitutes will be treated.  KRS KRS 620.030 is amended to require persons to report that someone is a 

victim of human trafficking. There is also an amendment to the definition of forgery 2nd , adding this language:  “or in the commission of a 

human trafficking offense as described in KRS 529.100 or 529.110, coerces another person to falsely make, complete, or alter a written instru-

ment.”   

 

Post-Conviction DNA: HB 41.  This bill will expand access to DNA under KRS 422.285 at the post-conviction level beyond persons on Death 

Row.  It will be available to persons incarcerated on a capital, Class A, Class B, or other violent offense.  It will not be available to persons 

convicted of an offense solely under KRS 218A.  “Touch DNA” is not available for testing under this statute. To be eligible, the person must 

still be incarcerated or on probation, parole, or some other form of supervision or monitoring. 

 

Tweaks to HB 1:  HB 217.  In 2012, the General Assembly passed a bill to regulate pain clinics, over the objection of many, including the 

KMA.  HB 217 makes adjustments to the pain clinic bill in response to 6 months’ of experience.  Regulations shall be written to require that 

doctors who prescribe Schedule II and III controlled substances containing hydrocodone shall conduct a mental health exam along with the 

previously required physical exam, “as appropriate.”  Adjustments are made to both the treatment and the review of the Kasper records giving 

the practitioner more reasonable discretion. This bill was designated an emergency, and was effective when the Governor signed it on March 4, 

2013. 

 

Synthetic Drugs:  HB 8.  This bill amends the definition of synthetic cannabinoids or piperazines in KRS 218A.010 (44) to include additional 

chemicals.  The most significant provision of HB 8 is that it includes synthetic drugs in the unlawful transaction with a minor 2nd degree, 

joining marijuana.  The prohibition against persons convicted of certain meth related crimes buying products with pseudoephedrine in them 

has been extended from 5 to 10 years from the date of conviction for crimes committed before and after July 12, 2013.  Persons convicted of 

manufacturing meth will have a permanent ban. There is an emergency clause that made HB 8 effective on March 19, 2013, when the Gover-

nor signed the bill. 

 

Viewing of child pornography:  HB 39.  This bill criminalizes the intentional viewing of a “matter” depicting an actual sexual performance 

by a minor person.  This is in addition to “possession”, which is already in the statute.   

General Assembly con’t on next page 

mailto:LARRYLAWYERGUY@AOL.COM
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It applies only to the “deliberate, purposeful, and voluntary viewing of matter depicting a sexual performance by a minor person and not to the 

accidental or inadvertent viewing of such matter.”  Registered sex offenders are prohibited from photographing minors without the written 

consent of the minor’s parent (unless the registrant is the parent).  The consent must indicate that the person is a registrant.  A violation is a 

Class A misdemeanor. 

 

An “administrative subpoena” is created for obtaining information regarding an internet account.  This subpoena can be issued by the Commis-

sioner of the Kentucky State Police.  Note that the “administrative subpoena” is already given to the Attorney General’s Office.  KRS 510.155, 

the statute regarding inducing a minor to engage in sexual activities using electronic means, is amended to add language that “the offense is 

complete at that point without regard to whether the person met or attempted to meet the minor.” 

 

Incompetent to stand trial denied license to drive:  SB 67.  This bill amends KRS 186.560 by requiring the Cabinet to revoke the license 

of one declared incompetent to stand trial.  The revocation ends when the person is declared competent to stand trial or the criminal case is 

dismissed. 

 

Witness protection for domestic violence victims:  HB 222.  This statute establishes a crime victim address protection program to be 

created by the Secretary of State for victims of domestic violence and abuse, stalking, and felony sexual offenses.  Crime victims can use an 

address provided by the Secretary of State in lieu of the person’s actual physical address.  The persons are also to be allowed to vote by mail-in 

absentee ballot.  Registered sex offenders are not eligible to participate in the program.  The certification of eligibility is good for 2 years and 

may be renewed. 

 

Resolution to continue the Juvenile Task Force: SCR 35.  SCR 35 allows the Juvenile Justice Task Force to continue the work it began 

this past year.   

 

Kentucky Intelligence Fusion Center:  HB 167.  This statute creates within the Office of Homeland Security a “Kentucky Intelligence 

Fusion Center.”  Its purpose is to “compile, blend, analyze, and disseminate criminal intelligence and other information, and to anticipate, 

identify, prevent, and monitor criminal activity that may pose a threat to the Commonwealth of Kentucky and the nation.”  The Senate also 

attached the provisions of HB 362 modernizing the Kentucky Code of Military Justice to HB 167.  Those practicing in military court will want 

to refer to the amendments to KRS Chapter 35, which has been wholly rewritten.  

 

Crime victims in juvenile court:  HB 54.  This bill adds to KRS 610.340 the following language: 

“Nothing in this section shall be construed to prohibit a crime victim from speaking publicly after the adjudication about his or her case on 

matters within his or her knowledge or on matters disclosed to the victim during any aspect of a juvenile court proceeding.” 

 

Industrial hemp:  SB 50.  SB 50 establishes a regulatory scheme over industrial hemp should there be federal permission given to grow 

hemp.  The bill’s purpose is “to assist the Commonwealth in moving to the forefront of industrial hemp production, development, and commer-

cialization of hemp products in agribusiness, alternative fuel production, and other business sectors, both nationally and globally and to the 

greatest extent possible.”  KRS 218A.010 is amended to exclude industrial hemp from the definition of marijuana. 

 

Crime Victim’s Compensation and Expungement: SB 78.  SB 78 makes numerous small changes to the overall statutory scheme of KRS 

Chapter 346, the Crime Victim’s Compensation Board statute, as well as a variety of other criminal justice provisions.  Mandatory reentry 

supervision is changed from 6 months prior to the minimum expiration of sentence to 6 months prior to the projected completion date of an 

inmate's sentence.  Changes are made to expungement procedures in KRS 431.076 and 431.078.  Beginning January 1, 2014, every petition 

filed seeking expungement must include a certification of eligibility.  “Expunging” replaces “sealing” throughout the statute. KRS 431.078 is 

amended to address the expungement issue that arose in Jefferson County by including language from HB 57.  A traffic infraction may now be 

expunged in addition to misdemeanors and violations.  “Any person denied an expungement prior to the effective date of this Act due to the 

presence of a traffic infraction on his or her record may file a new petition for expungement …”.   The new petition may be filed without court 

costs or other fees.  KRS 431.078 is amended to require the court and other agencies to “cause records to be deleted or removed from their com-

puter systems so that the matter shall not appear on official state performed background checks.” 

 

Easing concealed license restrictions:  SB 150.  There were many gun bills introduced this session in response to Sandy Hook.  SB 150 

was the only one to even get a hearing.  This bill amends the statutory scheme set up to regulate obtaining licenses to carry concealed firearms 

and other deadly weapons.  It eliminates the 6 month residency requirement for obtaining a license.  The bill also reduces from 90 to 60 days 

the time in which the Kentucky State Police have to make a decision once they receive all of the required information from the local sheriff. 

 

Misrepresenting military status for monetary gain:  HB 177.  This bill amends the Kentucky Stolen Valor 

Act by adding the following language to KRS 434: 444:  “for the purpose of direct or indirect monetary gain,” clari-

fying that misrepresenting military status is only illegal where it is accomplished with the purpose of the requisite 

gain. 

 

School safety:  HB 354.   This statute is also in response to the Sandy Hook massacre.  It places on the local 

school board the obligation to adopt a school emergency plan that would be used during fire, earthquake, severe 

weather, or during a lockdown. 

 

Effective Dates.  All of the bills without an emergency clause are effective on July 12, 2013.  HB 8 and HB 217 

were effective upon signature of the Governor. 

 

For more details, please attend one of the video seminars coming to a town near you during May or June. 

Ernie Lewis can be reached at  

 ernie.lewis@gmail.com 



 4 

MAY 2013  VOLUME 1,  I SSUE 1  

 

 

 

2013 KACDL Regional Video Seminar Agenda 

 
Sexual offender registration: what to advise your client 

30 minutes -W. Robert Lotz, Covington KY 

How to Handle a Criminal Case in federal court 

30 minutes - J. Guthrie True, Frankfort, KY 

The ethics of criminal defense practice in Kentucky  

30 minutes- Scott West, DPA General Counsel, Frankfort, KY 

The ethics of representing clients facing collateral consequences  

30 minutes- Kate Benward, Assistant Public Advocate and Public Defender Corps Fellow, LaGrange, KY 

2013 Legislative Update 

A review of the legislative activity of the 2013 General Assembly with implications for effective practice 

60 minutes – Ernie Lewis, KACDL legislative agent, Frankfort, KY 

 

PREREGISTRATION IS ENCOURAGED, BUT NOT REQUIRED 

This seminar is open to criminal defense advocates only 

 

NAME  ______________________________________________________ 

 

ADDRESS  ___________________________________________________ 

 

CITY  __________________________  STATE  _______  ZIP _________ 

 

SEMINAR SITE AND DATE YOU PLAN TO ATTEND: 

SITE  ___________________________________  DATE  ______________ 

Fees 

□  KACDL Attorney Member     $50.00 

□  KACDL Non-Attorney Member      $25.00 

□  Attorney Non-Member      $100.00 

□  Non-Attorney Non-Member        $50.00 

 

IT’S N
OT TOO LATE , 

SPACES STILL    
    

AVAILABLE. 

REGISTER TODAY! 
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CORBIN       Friday, June 21  1:00p-4:30p 

    Office of David Hoskins, 107 East First Street 

Contact: David Hoskins                                       (606) 526-9009 

LEXINGTON                        Monday, June 3   1:00p-4:30p 

Fayette Circuit Courthouse, Multipurpose Room 

Contact: R. Tucker Richardson, III  (859) 259-0727 

BOWLING GREEN      Friday, June 7     9:00a – 12:30p 

Office of Cole & Moore, 917 College Street 

Contact: Brad Coffman   (270) 781-0954 

LONDON      Friday, June 7 9:00a012:30p 

London DPA Office, 271 S. Main Street, London 

Contact: Roger Gibbs     (606) 330-2050 

FLORENCE      Friday, June 7    9:00a-12:30p 

Offices of Busald Funk Zevely, 226 Main Street 

Contact:  Wil Zevely   (859) 371-3600 

PIKEVILLE      Friday, June 7     1:00p-4:30p 

Office of DPA, 126 Trivette Dr., Suite 102 

Contact:  Traci Hancock   (606) 433-7576 

LEBANON      Friday, June 7   9:00a-12:30p 

Office of Elmer George, 105 W Main Street 

Contact: Elmer George    (270) 692-2347 

LOUISVILLE      Friday, June 21   9:00a-12:30p 

Office  of Patrick Renn, 600 West Main Street 

Contact:  Larry Simon   (502) 

FRANKFORT      Friday, June 28   1:00p-4:30p 

Department of Public Advocacy, 100 Fair Oaks Lane, Suite 302 

Contact:  Mark Bubenzer                                       (502) 226-1100  

CATLETSBURG     Friday, June 21, Noon-4:30p* 

Department of Public Advocacy, 108 28th Street, Catlettsburg 

Contact:  Brian Hewlett                                      (606) 739-4161   

PADUCAH      Friday, June 7    Noon-4:30p 

McCracken County Library, 555 Washington Street 

Contact:  Audrey Lee                                          (270) 575-7285    

HOPKINSVILLE     Friday, June 7  9:00a-12:30p 

Offices of Deatherage, Myers & Lackey, 701 South Main Street 

Contact: Amanda Mosley                                 (270) 886-6800 

LAGRANGE      Tuesday, June 7 10:00a-1:30p 

Oldham County Public Library 

Contact:  Elizabeth Curtin                                (502) 222-7712 

COVINGTON      Friday, June 7  8:30a-Noon 

Offices of Jim Norris, 333 Scott Street, Ste 4 

Contact: Susanne Bookser    (859) 292-6596 

 

*Date Change 

    1
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27th Annual KACDL Conference & Criminal Defense Seminar 

The Galt House, Louisville, KY 

Friday, November 1, 2013 

8:30 – 9:00         Registration 

9:00                    Welcome/Opening Remarks – Larry Simon, KACDL President 

9:00 – 10:45       Case Decisions and Recent Developments in the Appellate Courts 

         Chief Justice John D. Minton, Jr. and Justice Lisabeth Hughes Abramson 

         Kentucky Supreme Court  

         Chief Judge Glenn E. Acree and Judge Denise G. Clayton 

         Kentucky Court of Appeals  

10:45 – 11:00     Coffee Break and Conversation with the Judges 

11:00 – 12:00     Legislative  Advocacy in 2014:  

                            Shaping a Better Future for Clients Facing a Loss of Liberty 

                            Panel discussion participants – Sen. Robin Webb (D-Grayson), Rep. Johnny Bell       

                            (D-Glasgow), and Ernie Lewis with Ed Monahan (Moderator) 

                         

12:00 – 12:15     Break 

12:15 – 1:30       Lunch and Awards Presentation  

1:45 – 3:45         How to Try a Confession Case 

                            Professor Andrea D. Lyon 

     Associate Dean for Clinical Programs 

                             Director, Center for Justice in Capital Cases 

                             DePaul University College of Lawthere                        

                       

3:45 – 4:00         Break 

4:00 – 5:00         Ethics for the Criminal Defense Lawyer 

                            Martin S. Pinales 

                             Strauss & Troy 

                             Cincinnati, Ohio 

                             Former President, National Association of Criminal Defense Lawyers 

5:00 –                 Closing Remarks – Larry Simon 

                           Adjournment 

Make plans to join us! 

Registration information will 

be available soon. 

KBA approval is pending for 6.0 hours of CLE credit, 

including 1.0 hour of ethics credits  
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                                                                         MAY DUI TIP 

-Wil Zevely 

 Be aware the police have a new toy designed, once again, to intrude on citizens rights.  The instrument will 

automatically scan license plates and will automatically check data base records to obtain the registered 

owner.  The data will show the status of the owner’s license and any outstanding warrants, If there is a 

“hit”, then a stop is made. Is this a valid stop? The police presume the driver is the owner.  This is frequent-

ly not the case.  Once the officer has personal contact with your client nothing good will follow. There are no 

Kentucky cases specifically on point. These stops need to be attacked under privacy rights. There certainly 

is no more than a chance the driver is the owner Review Delaware v. Prouse, 440 US 648, 99 S.Ct. 1391 

(1979), and related cases.   

 

2013 KACDL Advanced DUI Programs  

 

 If you are going to represent clients charged with DUI or Vehicular Homicide don’t miss 

the KACDL all day   seminars on Friday, August 2 in Northern KY and Friday, August 9 

in Louisville, KY.  You will learn DUI law and trial tactics.    The Seminars will deal with 

all aspects of DUI defense. These will include: 

 

   1. DUI VOIR DIRE 

   2. CROSS EXAMINATION OF POLICE OFFICERS 

   3. DEALING WITH FIELD SOBRIETY TESTING 

   4.  PUTTING ON YOUR CASE 

   5.  HOW TO BEAT THE NUMBER  

   6.  OPENING AND CLOSING STATEMENTS 

   7.  THEORY AND THEMES IN DUI TRIALS 

   8.  CURRENT AND LANDMARK DUI CASES 

 

Registration Forms will be available soon. 

 

Check us out 

at 

www.kacdl.net 
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The first section of this article discusses several 

communication issues with clients who are crimi-

nal defendants. The second section discusses the 

lawyer disciplinary process in Kentucky. Finally, 

common issues presented in bar complaints filed 

by defendants in criminal cases are highlighted so 

that practitioners may anticipate and address these 

issues before they present ethics concerns. The 

suggestions made are based, in part, on the author’s 

experience as a criminal law practitioner at the trial 

and appellate level over a period of several years 

and experience as the Consumer Assistance Man-

ager and a Deputy Bar Counsel with the Kentucky 

Bar Association (KBA). 

Managing Client Expectations 

Attorneys who represent criminal defendants are 

regularly confronted with challenges not presented 

to those who practice other areas of the law. Where 

the outcome of the matter presents the loss of per-

sonal freedom as a significant possibility, the client 

will understandably be motivated to a higher de-

gree than many other clients to achieve a favorable 

outcome. It is also possible the attorney may have a 

distinctly different perspective from the client as to 

what a “favorable outcome” means. Find out early 

what the client feels that concept means in their 

case because it may impact the entire focus of the 

representation. 

_____________________________________________ 

  1Frank Burnette obtained his JD in 1981 (Brandeis 

School of Law) and an LL.M concentrating in criminal 

law in 1990 (Judge Advocate General’s School). As an 

active duty JAG officer, assignments included trial de-

fense counsel (3 separate times), prosecutor, govern-

ment and defense appellate counsel, and Commissioner 

for the Army Court of Military Review. Bar member-

ships include Kentucky (1981) and the U.S. Supreme 

Court (1984).  While initially serving as the Client As-

sistance Program Director from January 1999, he has 

served as a Deputy Bar Counsel since late 2006.  

Effective communication with the client is invaluable in 

helping the attorney determine early on whether the cli-

ent genuinely appreciates the practical and ethical limi-

tations on what the attorney can do to achieve the most 

favorable result. Where there is a large gap between 

what the client expects or desires and the attorney’s le-

gal assessment of what can be achieved, the attorney is 

well-advised to bridge the gap. Managing client expec-

tations is not only essential to a workable attorney-

client relationship, but is critical to the attorney’s ability 

and ethical obligation to provide the client sufficient 

information for an informed decision regarding the rep-

resentation. 

Basic issues such as the lawyer’s availability to meet 

with the client and discuss the case are simply different 

in criminal defense work. Your clients may have signif-

icant limitations on their freedom of movement or their 

ability to even call to discuss the case. Awareness of 

how these basic issues impact the representation is piv-

otal when representing criminal defendants.  

A confined client who is unable to contact their attorney 

may well discuss their issues with someone close to 

them, such as the person with whom they share a jail 

cell. Absolutely devastating information may be re-

vealed to someone unconstrained in the conversation by 

attorney-client privilege – someone who may see it in 

their own interest to share sensitive information about 

your client with one who would listen carefully - such 

as the prosecutor. 

For these and many other reasons, the first substantive 

conversation the attorney has with a criminal defendant 

client must cover attorney-client privilege and the po-

tentially disastrous impact of the client discussing the 

facts of the case with someone else. The conversation 

not only lets the client know that your priority is pro-

tecting their interests, but informs the client that you are 

the only person with whom they can speak candidly 

about the details of the case. The  

YOUR CLIENT HAS FILED A BAR COMPLAINT 
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discussion is also a solid foundation for open commu-

nication with the client to assist you in determining 

what is or is not accurate in the prosecution’s case.  

Clients need to know that you absolutely must hear 

the unfiltered truth from them. Pursuing a line of de-

fense based on an incomplete or untrue scenario can 

have devastating consequences when the prosecution 

proves the client’s “facts” to be false. The trier of fact, 

judge or jury, is not likely to appreciate being misled 

by either side. Moreover, the deception need not be 

significant. It need only be provably false. On the oth-

er side of the coin, it can be most beneficial when 

your client is able to enlighten you specifically as to 

how a prosecution witness is being untruthful. For this 

to occur, information must flow openly and freely be-

tween you and the client. Listening closely to the an-

swers can be as important as the questions asked. 

Criminal defendants may well know that the prosecu-

tion has the burden of proving the case beyond a rea-

sonable doubt. However, they are less likely to appre-

ciate the specific facts the prosecution needs to prove 

to satisfy the burden of proof in their case. You need 

to enlighten the client early on as to the elements of 

the offenses and how difficult or easy some of them 

may be to prove. The practical benefit of this infor-

mation is that it helps you focus the client on the con-

cept of relevant evidence. That basic knowledge helps 

the client appreciate why some things are more or less 

important than others as the representation proceeds, 

and why you may ask certain specific questions later. 

Where the prosecution can easily prove three of the 

four elements of a charge, the informed client will 

understand why you devote most of your effort into 

exploiting weaknesses in the proof of the fourth ele-

ment. 

Do not hesitate to tell your client your assessment of 

the prosecution’s evidence, particularly when it ap-

pears to be strong. In that event, your client will be 

motivated to provide information that could alter your 

assessment. You have to decide how to characterize 

such new information. You can explain that the  

prosecution will likely do this or that, but you 

should consider not rejecting new information from 

the client out of hand. That can cause the client to 

shut down. If the new information is not relevant, 

explain why. You can let the client know through 

your explanation that you are still “on their side”, 

but that it is important to the client for you to put 

yourself “in the prosecutor’s head”, first so there 

are no surprises at trial and secondly so you know 

the soft spots in the prosecution’s case. 

There will be clients with whom you will need to 

have “the talk.” In criminal cases where what is at 

stake is so dramatic, you owe it to the client and 

yourself to let the client know your assessment of 

the strengths, not only of the prosecution’s case, but 

of the case you have assembled. With that stated, 

you then give the client your assessment of the 

worst case scenario, including the possible sen-

tence. This gives you the opportunity to explain the 

options available, and also allows you to make it 

clear that you are ready for trial. 

After this discussion the client may be anxious 

about a trial, but will have a realistic basis for 

knowing the possibilities. Some clients are unable 

to admit openly what they have done, while others 

are simply willing to accept the risk, and will insist 

on going to trial. The purpose of “the talk” is to 

learn whether your client still wants to go to trial 

despite the potential risks and whatever offer the 

prosecution has tendered. After all, it is their deci-

sion to make. You can effectively manage a trial 

when you know in advance that the client will not 

testify. Whether the client elects to testify or not, 

you have given your client the most valuable infor-

mation available and have allowed the client to 

make an informed decision. Regardless of the out-

come, you will know you have done your best for 

this client and have kept them informed of the criti-

cal issues. 

Another important topic is how to respond to your 

client after the filing of a bar complaint. Criminal 

defense lawyers, especially public defenders, do not 

have absolute flexibility as to whom they represent, 

nor may they be able to  

YOUR CLIENT HAS FILED A BAR COMPLAINT 
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withdraw as could a private attorney in a civil 

matter. The case may be very close to trial when 

a complaint is filed. For whatever reason, you 

may not have the option of withdrawing. Even 

so, such complaints may be nothing more that 

the client’s effort at communication with you. 

Some complaints against defense attorneys are 

often simple manifestation of the client’s inabil-

ity to have enough time with you to sort out the 

details of the case. In other situations, the client 

may not understand why certain things have not 

happened due to the “time with client” issue or 

because the client’s expectations are not aligned 

with reality. Some clients may believe they will 

be appointed another attorney if they file a bar 

complaint on the current one. 

You need to confront the client bar complaint 

head-on. If it raises case-specific issues, address 

them with the client as openly as possible. If it 

presents issues that have been addressed since it 

was filed, you can use the situation to make sure 

you and the client are now on the same page with 

the case. Even if the client filed the complaint in 

the effort to get a different lawyer, you can make 

that the basis of a meaningful discussion. The 

point is simply that the client seldom appreciates 

that filing a complaint does not terminate the 

representation, or get a lawyer from the KBA to 

oversee what you are doing as the case progress-

es. In these situations, the client is clearly anx-

ious about the future and you now have the op-

portunity to find out why. Whatever may have 

motivated the complaint, it is important to only 

end the discussion when you have determined 

that you and the client are back on track. 

It is very important to document your client con-

tacts. Timing of events is often critical, such as 

when the last time was that you spoke with your 

client before the bar complaint was filed. Your 

client contact notes should be sufficient to trig-

ger your memory of the topics discussed. There 

are many good reasons for doing this. Only in 

the movie dramas do some people have a perfect 

memory. You, on the other hand, are subject to 

human frailties including an imperfect memory. 

If the client waits until an appeal is in  

progress, potentially years later, you will need your 

notes to recall that you did speak to the client about 

claimed alibi witnesses on Tuesday afternoon six 

weeks before trial. It is not rocket science; it is often 

tedious, hard work, but it is important to memorialize 

the conversations throughout. Additionally, for many, 

seeing something on paper reinforces the ability to 

recall a conversation on the topic.  

The Disciplinary Process 

Article 116 of the Kentucky Constitution provides: 

“The Supreme Court shall, by rule, govern admission 

to the bar and the discipline of members of the bar.” 

Pursuant to that broad grant of authority, Supreme 

Court Rule (SCR) 3 sets forth rules regarding the 

practice of law in Kentucky. SCR 3.130 contains the 

Kentucky Rules of Professional Conduct, which are 

similar to the ABA Model Rules in many regards. 

Other sections of SCR 3 specify the process for the 

handling of complaints against attorneys from their 

receipt through a final disposition by the Kentucky 

Supreme Court. The comments to the Rules are ex-

tremely helpful in many situations and should be con-

sulted regularly. 

SCR 3.160 requires that a complaint be “a sworn 

written statement.” Initial intake of complaints re-

views them to determine whether they present a po-

tential ethical violation. In the absence of facts, if 

true, that would present a violation of the Rules of 

Professional Conduct a complaint will be dismissed 

without investigation. The attorney receives a copy of 

such complaints for informational purposes only. 

Alternative Disposition 

If the complaint contains sufficient facts to present an 

ethical issue that would not “more than likely result 

in a suspension” the Rules provide for an initial re-

view process called alternative disposition. This pro-

cess is less formal in that a written response from the 

lawyer is not required for a preliminary investigation 

to determine whether the complaint should be  

 

__________________________________ 

 

 

2SCR 3.160(3)(B).  
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closed, or sent to the lawyer for a formal written re-

sponse. Complaints handled through alternative dis-

position frequently present short-term communica-

tion, diligence, or file return issues. Complaints of 

this nature are relatively common when the com-

plainant is a criminal defendant. 

Such Complaints are mailed to the attorney identify-

ing the complaint as being reviewed through alterna-

tive disposition under  

SCR 3.160(3)(c). Telephone contact with the attor-

ney permits discussion of the issues presented in the 

complaint, affording the attorney the opportunity to 

indicate whether the issues have been addressed, or 

to provide other information pertinent to the sub-

stance of the complaint. On occasion, the attorney 

will be requested to email or fax a document to the 

deputy bar counsel assigned to the file. The infor-

mation is typically sought to document that certain 

specific things have transpired in the matter and to 

verify that the client concerns have been addressed. 

The process can be brief, but nonetheless efficiently 

determine that the issues presented in the complaint 

have been addressed and resolved. 

It is completely appropriate, and is indeed encour-

aged, for the attorney to initiate contact with the Of-

fice of Bar Counsel (OBC) upon receipt of a com-

plaint identified as being processed via alternative 

disposition. The sooner it can be determined that the 

issues are resolved or the circumstances clarified, the 

sooner the parties will be notified that the prelimi-

nary investigation has concluded. 

On occasion, a complaint processed through alterna-

tive disposition may present circumstances warrant-

ing remedial action. A warning letter or remedial 

ethics training are among the options available. It is 

important to note that these options are not consid-

ered disciplinary in nature and consequently they are 

not adverse actions. There is no permanent record 

available when such remedial action is completed 

because completion of the remedial measures gener-

ally results in the complaint being dismissed at that 

level. 

Do not fail to respond to calls from the OBC con-

cerning a complaint you have received when it is 

identified as being processed through alternative 

disposition. You cannot assume the OBC knows 

that corrective action has been taken on the issues 

presented in the complaint. The failure to respond 

virtually guarantees that the matter will be formally 

processed for a written response and subsequent 

review by the Inquiry Commission (IC). 

When a complaint initially handled though the al-

ternative disposition process presents issues during 

the preliminary investigation that would warrant 

the matter being reviewed by the Inquiry Commis-

sion, that option is available. The complaint would 

then be sent to the lawyer for a written response, as 

specified in SCR 3.160(1). The response of the 

lawyer would be provided to the complainant for 

any supplemental comments. Following investiga-

tive activity by OBC, the matter would be present-

ed to the Inquiry Commission for review and ac-

tion as deemed appropriate.  

Review of Complaints by the IC 

The IC is a body of nine members appointed by the 

Supreme Court and is comprised of three panels, 

each with two lawyer members and a lay member. 

The IC functions essentially as a probable cause 

body when it reviews complaints. The IC has a 

variety of options upon review of a complaint, 

ranging from dismissal to the issuance of a formal 

Charge for specific violations of the Rules of Pro-

fessional Conduct. The Commission reviews the 

Complaint, the written response from the lawyer, 

any supplemental comments by the complainant 

and any other investigative material obtained dur-

ing the investigative process. 

_______________________________ 

3When it is determined that a complaint is to be mailed to the attor-

ney for a written response, the instructions accompanying the com-

plaint reflect that the response is due within twenty (20) days. 

Should a short extension of time be required, the attorney must 

contact the OBC counsel assigned to the matter to discuss the ex-

tension. Such a discussion should occur before the time period 

allowed has expired; otherwise a motion would need to be filed with 

the Inquiry Commission.  
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The fact that a complaint is reviewed by the IC does 

not mean that disciplinary action against the attor-

ney is inevitable. It does not necessarily mean that 

the complaint was not initially suitable for alterna-

tive disposition because it presents issues that could 

result in disciplinary action. The majority of com-

plaints reviewed by the IC are resolved without 

public discipline. Dismissal, conditional dismissal, a 

warning letter, remedial ethics training, or a private 

admonition are among the options available to ad-

dress the varying degrees of conduct presented in 

complaints. 

SCR 3.185 sets forth the options available to the IC 

for disposition of a complaint. It is important to note 

that a private admonition issued by the IC is consid-

ered discipline, unlike the other options available. 

An attorney may reject a private admonition, in 

which case the IC would determine whether to issue 

a formal Charge. 

During the investigation of a complaint being pro-

cessed to the IC, it is critical to timely respond, not 

only to the complaint itself, but to investigative in-

quiries from the OBC. The requested information 

may well be the critical information needed to re-

solve the issues presented in the complaint. Here 

again, do not assume someone else has provided 

that information. Furthermore, that fact that you and 

the complainant have resolved your differences, 

does not mean the complaint or investigative inquir-

ies can be ignored. Finally, once a  

___________________________________ 

4The Ethics Professionalism Enhancement Program (EPEP) is a one-

day remedial ethics program presented by the OBC. It covers a varie-

ty of ethics issues commonly encountered by practitioners and pre-

sents current case law and other resources to assist in identifying 

and properly resolving such matters. 

5After a complaint against an attorney for unprofessional conduct is 
investigated and a response filed, the Inquiry Commission may direct 
a private admonition, with or without conditions, to the attorney if the 
acts or course of conduct complained of are shown not to warrant a 
greater degree of discipline. The attorney so admonished may, within 
twenty (20) days from the date of the admonition, reject such admoni-
tion and request that a charge be issued and filed as is provided by 
Rule 3.190; whereupon, the issues shall be processed under the 
applicable rules. The Inquiry Commission may also issue a warning 
or a conditional dismissal letter including, but not limited to, condi-
tions such as referral to KYLAP, or attendance at a remedial ethics 
program or related classes as directed by the Office of Bar Counsel.  

 

complaint has entered the process, it does not matter 

that the complainant has changed their mind and 

wishes to withdraw the complaint. The issues present-

ed still need to be addressed in the attorney’s re-

sponse to the complaint.  

Sometimes attorneys responding to a complaint feel 

compelled to characterize the complainant negatively. 

This is not generally helpful. Even so, there may be 

facts pertinent to the issues in the complaint that re-

flect unfavorably on the complainant. When such a 

situation arises, the attorney should provide the infor-

mation appropriate to the issues presented in the com-

plainant. For example, the fact that the attorney has a 

signed receipt for the client file is obviously pertinent 

even though the client has asserted the file has not 

been provided. Similarly, when the client asserts that 

six calls to the lawyer were not timely returned, it is 

certainly reasonable to point out that all six calls were 

made in a period of an hour when the attorney was in 

court and that contact was made soon thereafter. 

The complaint, response and results of investigative 

inquiries are all presented to the IC for its determina-

tion of what happens next. When the attorney fails to 

respond, the IC will nonetheless review the matter 

based on the complaint and the investigative materials 

obtained by OBC. By not participating in the process, 

the attorney essentially abandons the opportunity to 

explain the circumstances and correct any incomplete 

or erroneous information. Additionally, the failure to 

respond to the complaint or investigative inquiries 

can result in an additional charge of misconduct un-

der SCR 3.130-8.1(b). While your client’s decision 

not to testify cannot be used against him/her, your 

decision not to respond to a bar complaint can be. 

A Charge Issued by the IC 

The most serious disposition taken by the IC is the 

issuance of a formal Charge. Such action  

________________________________________ 

 

 
6The person who files a complaint is not a “party” to a disciplinary pro-

ceeding, but may be called as a witness at the hearing.  
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reflects the determination that probable cause 

exists to believe the attorney has committed a 

violation of the Rules of Professional Conduct 

and that lesser action is not sufficient to address 

the violation. 

The response to a Charge is called an Answer. 

The Answer filed by the attorney should address 

the specific violations stated in the Charge. Sim-

ple denials or assertions of various defenses such 

as latches and statute of limitations, as is common 

in civil litigation, are not beneficial to the attor-

ney or the IC. The Answer is the attorney’s op-

portunity to formally set forth the facts and cir-

cumstances reflecting that a violation has not oc-

curred. A formalistic Answer asserting civil de-

fenses or stating that the complainant desires to 

withdraw the initial complaint abandons the op-

portunity to address the asserted facts and issues. 

Here again, it is critical to respond. The failure to 

file an Answer to a Charge will be treated as a 

default under the Rules and will be submitted to 

the Board of Governors without any input from 

the attorney. In defaults, the allegations of the 

Charge may be deemed true. Surprisingly, de-

faults in disciplinary cases are not uncommon. 

After an Answer is filed, if the issues are not re-

solved or the facts adequately clarified in the An-

swer, inquiry will be made as to whether the at-

torney wishes to resolve the Charge through a 

negotiated disposition. When the attorney is not 

interested in that option, or the negotiations are 

not successful, a Trial Commissioner will be ap-

pointed. Trial Commissioners are appointed by 

the Supreme Court and preside over the eviden-

tiary hearing. These proceedings are civil in na-

ture with the attorney being afforded significant 

due process. After the hearing and any post hear-

ing memoranda filed by the parties, the Trial 

Commissioner issues a Report setting forth find-

ings of fact, conclusions of law and a recommen-

dation regarding a sanction if a violation is found. 

If neither party files an appeal from the Trial 

Commissioner’s Report, the 

___________________________________ 

7SCR 3.370(5)(b). 

8See SCR 3.300.  

matter goes directly to the Supreme Court for 

final disposition. 

Either side may appeal the Trial Commission-

er’s Report to the Board of Governors. Appeals 

to the Board of Governors typically present fac-

tual and/or legal issues the appealing party be-

lieves arise from the Trial Commissioner’s Re-

port. The Board may review the record de novo 

or issue a report accepting the Trial Commis-

sioner’s Report. In some cases, an appeal to the 

Board is presented as a “law only” case. A party 

may request oral argument before the Board. 

The Board will also issue a Report and Recom-

mendation. Absent a notice of review to the Su-

preme Court by a party presenting specific is-

sues, the Court will automatically review the 

record and issue a final decision.  

Disciplinary matters are not final until reviewed 

by the Supreme Court. The Court may elect to 

adopt the recommendation of the Trial Commis-

sioner or the Board, or may review the matter de 

novo. Decisions by the Supreme Court in disci-

plinary cases resulting in a public sanction are 

published in the Southwest Reporter. On occa-

sion, the Court will publish an Unnamed Attor-

ney opinion where a non-public sanction was 

imposed. The objective is to inform the mem-

bership of the bar that certain acts violate of the 

rules. Except for the attorney involved, whose 

identity is redacted, an Unnamed Attorney opin-

ion is essentially an advisory opinion from the 

Court on an issue that is likely to recur. Un-

named Attorney opinions often clarify the rules 

and the commentary to enable practitioners to 

appropriately address the issue.  

Disciplinary Statistics and Discussion 

The most current fiscal year disciplinary statis-

tics are available on the KBA website under the 

Ethics heading and are attached as an appendix. 

For the previous several years, the  OBC has 

annually received more than a thousand com-

plaints on lawyers admitted in Kentucky. As 

part of the intake process, an  

________________________________ 
9See SCR 3.370(5)(a).  
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effort is made to determine the ethics  

issues that appear to be presented in any com-

plaint that is not dismissed for failure to present a 

colorable ethics issue. The most common issues 

presented are invariably Diligence (SCR 3.130-

1.3), Communication (SCR 3.130-1.4) and mat-

ters related to Client Property and Termination of 

Representation, to include return of the client file 

and unearned fees (SCR 3.130-1.15 and SCR 

3.130-1.16(d)). These Rules are discussed below 

in the context of representation by criminal de-

fense lawyers to the extent that the issue has not 

been addressed above. 

SCR 3.130-1.3 provides: “A lawyer shall act with 

reasonable diligence and promptness in represent-

ing a client.” The key word is obviously 

“reasonable”. What may be reasonable in one 

case may be problematic in another. Of course, 

the prosecution has the task of going forward with 

the case, but the defense has responsibilities as 

well. 

Clients need to be aware that certain steps in the 

process are largely beyond the defense attorney’s 

control, such as the scheduling and completion of 

a competency examination. Ensuring that the cli-

ent is aware of the steps in this process can mini-

mize client frustration that the lawyer is not pur-

suing the matter with due diligence. Similarly, the 

timing of various motions may well depend on 

steps taken by the prosecution, some of which 

may eliminate the need for a particular motion. 

While explaining the subtleties of the process 

may be time consuming, keeping the client ap-

prised of such details can go a long way to mini-

mizing the anxiety that arises from believing that 

nothing is happening because the defense attorney 

is not doing his or her job. 

The critical steps in the process from a criminal 

charge being filed through the trial could be out-

lined on a single-page form and explained to the 

client. Reference to the process steps allows the 

client to observe movement toward the trial and 

the actions that would normally be taken at each 

step. If a particular matter does not require certain 

steps, that fact presents another  

opportunity for discussion. While this may seem 

tedious to the experienced criminal defense attor-

ney, it must be kept in mind that the client typically 

has no such in-depth experience. 

SCR 3.130-1.4(a) provides that:  

“A lawyer shall:  

1) promptly inform the client of any decision or 

circumstance with respect to which the client's 

informed consent, as defined in Rule 1.0(e), is 

required by these Rules;  

2) reasonably consult with the client about the 

means by which the client's objectives are to be 

accomplished;  

3) keep the client reasonably informed about the 

status of the matter;  

4) promptly comply with reasonable requests for 

information; and  

5) consult with the client about any relevant limi-

tation on the lawyer's conduct when the lawyer 

knows that the client expects assistance not per-

mitted by the Rules of Professional Conduct or 

other law.”  

SCR 3.130-1.4 (b) provides: “A lawyer shall ex-

plain a matter to the extent reasonably necessary to 

permit the client to make informed decisions regard-

ing the representation.” 

It is worth noting that the word “reasonable” in one 

form or another appears in this rule four times. The 

obligation is reality-based and is subject to the dy-

namics of the situation presented. Earlier discussion 

of communication issues with criminal defense cli-

ents covers each of these obligations to some de-

gree. 

Compliance with subsection 3 can do much to ad-

dress the other provisions. When the client knows 

what is going on at any given time and what you are 

doing to prepare the case since the last discussion, 

the need for contacting you to ask basic questions 

will be decreased. Letting the client know that at 

certain points the next action must come from the 

prosecution is clearly beneficial to the client and 

minimizes anxiety as  
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to why you are not moving the matter forward at 

that point. This is especially true when you have 

already discussed with the client the planned re-

sponse to what you anticipate the prosecution is 

contemplating. If you are generally aware of and 

have explained the options available, the client will 

observe that you have thought the matter though and 

have “a plan” to deal with the situation. When 

something unexpected happens, you can explain 

how that changes nothing or requires a re-evaluation 

of the strategy of the case. 

Subsection 4 is often raised in complaints filed 

against criminal defense lawyers in the context of 

unreturned telephone calls. Even when the client 

knows you are not readily available to take calls, 

several unanswered calls may result in a complaint 

on this issue alone. For this reason it is important to 

let clients know that repeated calls in a short time 

period may not be productive. The obligation is an-

other reason that client contacts or contact efforts 

should be logged.  

A related matter concerns client family members, 

who may be well-intended when they ask specific 

questions about the case. Letting the client know 

that you are hesitant to discuss details of the case 

with family members for a variety of reasons is also 

worthwhile as complaints arising from such situa-

tions are not without precedent. There are many 

good reasons to refrain from discussion of case de-

tails with the client’s family members. The most 

obvious reason is that they are not within the cover-

age of  

SCR 3.130-1.6. Even when a family member is a 

potential defense witness, it is advisable to exercise 

caution in disclosing too much information without 

specific, written client consent. You cannot control 

who the family member talks to about any infor-

mation you may have provided. 

SCR 3.130-1.16(d) provides, in pertinent part: 

(d) Upon termination of representation, a law-

yer shall take steps to the extent reasonably practi-

cable to protect a client's interests, such as giving 

reasonable notice  

to the client, allowing time for employment of other 

counsel, surrendering papers and property to 

which the client is entitled and refunding any 

advance payment of fee or expense that has not 

been earned or incurred.  

Criminal defense representation seldom involves 

hourly billing, but is commonly conducted on some 

type of fixed fee plus costs basis. “Flat fee” ar-

rangements or “non-refundable retainers” are not 

uncommon. If the client terminates the representa-

tion before the contemplated services are complet-

ed, unearned fee issues may arise. It is not difficult 

to prevent such circumstances from presenting seri-

ous issues in a client complaint. 

SCR 3.130-1.5 deals with fees and provides a non-

exclusive list of eight factors for assessing whether 

a fee is “reasonable.” There are specific sections of 

Rule 1.5 that prohibit or allow certain fee arrange-

ments. For example, section (d)(2) prohibits “a con-

tingent fee for representing a criminal defendant.” 

Section (f) allows that a “fee may be designated as 

a non-refundable retainer,” but imposes the require-

ment that such an agreement be “in a writing signed 

by the client evidencing the client’s informed con-

sent, and shall state the dollar amount of the retain-

er, its application to the scope of the representation 

and the time frame in which the agreement will ex-

ist.” Section (f) essentially codifies KBA Formal 

Ethics Opinion E-380, which was issued in June 

1995. 

It is critical to appreciate that a non-refundable re-

tainer is not necessarily non-refundable. A properly 

executed non-refundable fee agreement does allow 

the attorney to deposit the funds in an operating 

account, as opposed to an escrow account. Howev-

er, Comment 11 to Rule 1.5  

_____________________________________ 

 
10Comment 10 to Rule 1.5 provides: If a lawyer collects an advance 
deposit on a fee or for expenses, or a flat fee for services to be per-
formed, the lawyer must deposit the funds in the lawyer’s trust ac-
count until the fee is earned or the expense incurred, at which time 
the funds shall be promptly distributed. In the event the full amount 
that is held is not ultimately earned, or due to other factors, such a 
termination of the attorney-client relationship, is not reasonable, the 
funds must be returned to the client as provided in Rule 1.16(d).”  
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provides that: ‘The amount of a non-refundable re-

tainer fee must be reasonable in amount and comply 

with Rule 1.5.” What this means in reality is that it is 

wise to track your time in criminal defense work 

even though you have executed a Rule compliant 

non-refundable retainer agreement. If the client ter-

minates your representation for any reason before 

the contemplated services are provided, your time 

records would allow you to demonstrate what was 

actually earned by the date of termination: i.e. what 

part of the fee paid is reasonable. Simply asserting 

that the fee was non-refundable is insufficient when 

the contemplated services are not completed. E-380 

recognized this reality nearly twenty years ago. 

When a flat fee or non-refundable retainer agreement 

is employed in criminal defense work, it should 

clearly state how far in the case the lawyer will con-

tinue for the stated amount. There should be no 

doubt in the client’s mind as to whether the attorney 

will be going forward with an appeal in the event of 

a conviction. Although not required for these “fixed 

fee” arrangements, it is worth considering inclusion 

of information on the lawyer’s hourly rate. Finally, 

while only certain fee agreements are specifically 

required to be in writing, it is better practice for all 

fee agreements to be in writing and signed by the 

parties. 

As public defenders are not concerned with fees 

from clients, the 1.16(d) issue typically relates to the 

file. When there is a conviction, the file is invariably 

necessary for any sort of appeal. While it is clear the 

client is entitled to the file, the issue arises with 

some degree of frequency. The reason for this is not 

because criminal defense lawyers are unaware of the 

obligation or fail to comply. The problem often aris-

es in the context of the lawyer being unable to docu-

ment that the file was provided, or when the client  

________________________________________ 

 
11Discussing the discovery obtained from the prosecution in detail 
does not mean that the materials should be left with an incarcerated 
client. Not only can they disappear through no fault of the client, but 
they can fall into the hands of others if the client is relocated to anoth-
er facility. It may require multiple sessions with the client to cover the 
discovery adequately, but it is absolutely necessary that it be accom-
plished.  

loses the file while in custody at correctional facil-

ities. 

Whether the lawyer personally delivers the file to 

the client, or the task is accomplished by someone 

else in the office, it should be a routine matter for 

the client to sign and date a receipt for the file ma-

terials. This document should go in the attorney’s 

copy of the file.  

However, in many cases, there may be no oppor-

tunity for face-to-face delivery. This situation aris-

es when the client is sentenced to confinement and 

leaves the courtroom in custody for delivery to a 

correctional facility that may be hours away from 

the attorney. While file delivery and documenta-

tion thus become more awkward, the goal is not 

insurmountable. 

The level of custody assessment may take a period 

of time, which means the client may be at a partic-

ular facility for a few weeks or longer, and then be 

relocated. There is no guarantee that papers given 

to the client in the courtroom will stay with the 

client to the ultimate destination. Unless the desti-

nation is known with certainty, it may be more 

practical to inform the client that the file will be 

provided once the client reaches that destination. 

Service by mail at the facility with a contempora-

neous letter to the client indicating the mail receipt 

number for the file provides the lawyer with ample 

documentation to demonstrate when and how the 

file was provided.  

It is a matter of simple reality that not all correc-

tional institutions have the same facilities available 

for inmates to review their file materials. While 

some facilities may have the capability for com-

puter access by inmates, others will not. Even 

though the facility has such access, your client 

may not for a variety of reasons beyond your con-

trol. When it is known that such access is available 

to your client, a scanned file copy may be the more 

appropriate and economically practical avenue. 

If the trial attorney has ready access to electronic 

storage capability, that option is certainly worth 

considering. Case documents can be saved in PDF 

format on a single disc or thumb drive by  
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category directories, enabling prompt access to 

items of interest. Storage of discs or thumb drives 

is more economical than storage of paper files. 

Also, if a subsequent copy is desired, the task can 

be accomplished in seconds as opposed to hours, 

and at a nominal cost.  

The trial attorney is not ethically obligated to pro-

vide multiple copies of the file to the client at 

their own expense. Depending on the logistics 

that could be required, it may be more practical to 

wait until the client has relocated to a more per-

manent facility before providing the client copy. 

If that approach is used, a forwarding letter 

should accompany the file detailing the contents 

by category. Attorneys who follow these practic-

es will not need to devote significant time to re-

sponding to a complaint from a former client re-

questing the file as the attorney’s contemporane-

ous documentation reflects what has already hap-

pened. 

Realizing that they are going to be located to a 

distant facility, a client may request that their 

copy of the file be provided to a relative. Here 

again, documentation is important. Not only 

should the client sign a document setting forth 

such a request, but the document should reference 

that the client has been advised of the confidenti-

ality issues in providing the case file to someone 

outside the scope of SCR 3.130-1.6. If a separate 

mailing to the desired party is required, the cover 

letter should be modified accordingly. 

Requests for the file sometimes arise years after 

conclusion of the trial representation. Until all 

appeals are resolved, the trial attorney should 

maintain their copy of the file intact. An appellate 

court is unlikely to be enthusiastic about accept-

ing trial counsel’s recollection of events from 

several years prior without contemporaneous 

documentation. 

Conclusion 

Criminal defense lawyers serve a critical function 

in the American criminal justice system. They 

serve to enhance the overall accuracy and fair-

ness of the process though the competent repre-

sentation of their clients. While  

all criminal defense lawyers are subject to the 

same ethics responsibilities as any other lawyer licensed 

in Kentucky, they face unique challenges. It is truly not 

the type of work suited to the light-hearted. 

A focus on managing client expectations from 

the inception of the attorney-client relationship not only 

facilitates broader system objectives, but also permits the 

most effective use of time with clients. Keeping the cli-

ent well informed of the specifics of the case permits 

more effective preparation, and ultimately the best possi-

ble outcome. 
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MARK YOUR CALENDARS FOR  FUTURE KACDL EDUCATION: 

Leading criminal defense litigators teaching on the latest thinking 

 

2013 KACDL Regional Video Seminar 

June 2013 at locations around the state 

 

2013 KACDL Advanced DUI Seminars 

August 2, 2013 in Northern KY  

August 9, 2013 in Louisville KY 

 

2013 KACDL Annual Conference and Criminal Defense Seminar 

Friday, November 1, 2013, the Galt House, Louisville, KY 

On April 25th, the KACDL Board agreed to 

fund 2 partial scholarships to the National 

Criminal Defense College for this summer.  This 

is an NACDL sponsored event that has been in 

existence for 5 decades resulting in over 5000 

criminal defense lawyers trained in state-of-the-

art trial practice techniques.  Congratulations 

to Karen Faulkner and Annie O’Connell for 

being the recipients! 

 

NCDC SCHOLASHIP OPPORTUNITY 

Kentucky Association of Criminal Defense Lawyers 

Advancing justice for Kentuckians, advocating on key liberty issues 


