
The opportunities and responsibilities of criminal defense attorneys 

both inside and outside of the courtroom are now as exciting and 

demanding as at any time I can recall during my career. Our ideas and 

positions are winning, or at least being seriously considered, on many 

important fronts.  

 

In Kentucky, we are enjoying the fruits of the ground-breaking and 

heroic efforts of some brave legislators whose work culminated in the 

2011 HB 463. Our first vice-president Guthrie True serves on the 

Task Force on the Penal Code and Controlled Substances Act and 

played a crucial role in that achievement.  

 

On the national level, the sordid revelations of the prosecution of the 

late Senator Ted Stevens have led to increased scrutiny of 

prosecutorial misconduct as well as growing support for discovery reform in the proposed Fairness in 

Disclosure of Evidence Act of 2012. 

 

These developments call on each of us, as the defenders of not only our individual clients but of the 

liberty of all people, to take action to solidify our gains and to push harder for continuing reform. We all 

see the efforts of law enforcement and prosecutors to scuttle and evade provisions of the new law. These 

forces are mobilizing to undo important parts of the reforms. We see the reluctance of judges to embrace 

and enforce the new law. Deferred prosecutions and bail credit issues are only two of areas we must 

aggressively litigate.  

 

What else must we do? Certainly, membership in KACDL is important. Our membership recently 

reached an all-time high of 288. But this is a small portion of attorneys who practice a significant amount 

of criminal defense. Hundreds of public defenders and private practitioners handle criminal cases on a 

regular basis but are not involved with KACDL. Each of us can educate our non-member colleagues 

about the benefits of membership. On the local level, we must be vocal proponents of the values we 

espouse.  

 

Take the opportunity to write letters to the editor when criminal law topics are in the news. Contact local 

civic clubs such as Rotary, Kiwanis, and Lions clubs, which are always looking for speakers. Seek 

positions of leadership in local bar organizations. Never pass up a chance to be heard.  

 

On the political front, you must contact your state legislators. Our legislative agent, Ernie Lewis, does a 

fabulous job of digesting pending legislation and summarizing it succinctly, identifying the benefits of 

and problems with proposed legislation.  

 

Every one of us must let our local representatives and senators know where we stand and why. Together 

we can continue to make an important difference in our clients’ lives, to protect the constitutional rights 

of all persons, and to secure the fairer administration of justice. 

O p p o r t u n i t i e s  a n d  R e s p o n s i b i l i t i e s  
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 Litigation Tips: DUI and Pretrial Release Advocacy  
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 Reasonable Suspicion Searches 
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David S. Hoskins, President, KACDL 
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The 2012 Kentucky General Assembly has come and gone. As of the writing of this 
article, the General Assembly is back at it in a special session. While this scenario is not usual, it befits what 
has gone on here since day 1 of the General Assembly.  
 
Usually the interim, the time between the last day of the previous session and the first day of the new 
session, involves the holding of joint meetings of the judiciary committees. It is at these meetings where the 
agendas for the session are often set. Groups like juvenile advocates, prosecutors, defenders, corrections 
officials, and private criminal defense lawyers attend those meetings and sometimes testify about the issues 
that they would like the legislators to address. This past interim was the same. However, virtually none of 
what was discussed ended up becoming legislation that was passed by the General Assembly. The defense bar 
advocated following 2011’s HB 463 with continuing reform. We supported tackling Penal Code and PFO 
reform in particular. Law enforcement lamented the passing of HB 463 and asked for the rolling back of HB 
463's progressive amendments to the arrest laws. Prosecutors testified that gangs were their biggest problem 
and asked for enhanced gang legislation. Prosecutors also proposed the creation of a new category of crime 
that would carry 50% parole eligibility. As January approached, the Kentucky Death Penalty Assessment 
Team Report was issued calling for a moratorium on the death penalty as well as numerous reforms of our 
death penalty statutes.  
 
So, did the Judiciary Committees consider PFO reform, Penal Code reform, gangs, parole eligibility, and the 
death penalty? Certainly many of those topics found their way into bills that were filed. And a strong effort 
was made by death penalty opponents, including KACDL and DPA, to reform the death penalty in 
Kentucky. However, advocates were universally unsuccessful at identifying issues about which successful 
legislation was passed. 
 
Instead, most of the attention of the General Assembly was on the topics of drugs and guns. Of the 15 
criminal justice bills that passed, not counting the Executive and Judicial Branch budgets, 7 of them explicitly 
addressed drugs and guns. And a bill to address prescription drugs and pain clinics, is now one of two 
primary topics on the agenda of the special session.  
 
So was it a successful session for the criminal defense bar? Given that the great majority of bills proposed 
were ones that KACDL was against, the fact that most did not pass indicates that it indeed was a successful 
session. None of the bills we testified against, including Caylee's Law, the viewing of pornography, and 
human trafficking, passed. None of the 15 bills that passed were ones to which we had strong opposition. So 
relatively speaking, it was successful. 
 
To find out more, and to get the details of the bills that passed, I encourage you to come to one of the video 
seminars KACDL is sponsoring all over the state in June 2012.  
 
 
Ernie Lewis can be contacted at 502-545-3142 or ernie.lewis@gmail.com 

2012 Legislative Update 

Ernie Lewis 
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 “In our society liberty is 

the norm, and detention 

prior to trial or without 

trial is the carefully limited 

exception.”  

- Chief Justice Rehnquist, 

United States v. Salerno, 

481 U.S. 739, 755 (1986).  

Check us out 

WWW.KACDL.NET 

B. Scott West 

General Counsel 

DPA 

Criminal defense lawyers all know by now that under the provisions of new KRS 431.066, 

a defendant who is found by the court to be a low or moderate risk to flee, not appear in 

court, or be a danger to the public shall be given an “own recognizance” or unsecured 

bond.  Yet, we have way too many clients not being given an O.R. or unsecured bond be-

cause they are found NOT to be a low or moderate risk of being a danger to the public, 

even when the client is charged with a garden variety Class D or C felony, and has an unre-

markable (relatively speaking) criminal record.  What is the criminal defense lawyer to do? 

Assuming that there is no great evidence your client is any more a  danger to the commu-

nity than the next guy, object that finding was made on less than “clear and convincing” 

evidence, and cite the Fifth and Eighth Amendments, and U.S. v. Salerno, 481 U.S. 739 

(1987), the case in which Justice Rehnquist, writing for a majority, held that an individu-

al’s “strong interest in liberty” is satisfied under the Fifth Amendment’s due process clause 

when the government’s interest in safety for the community “is sufficiently weighty,” and 

the government proves by “clear and convincing evidence that an arrestee presents an 

identified and articulable threat to an individual or the community.”  Id. at pp. 750-51. In 

that case, the government argued that Tony Salerno, an alleged Underboss for the Geno-

vese crime family, was such a danger to the community that no amount of bond would 

ensure the public’s safety.  His detention was upheld only because of the great burden the 

government had to prove that he, as an individual, was an unacceptable safety risk. (For 

an excellent analysis of this argument, which is applicable to any criminal defendant, re-

gardless of income status, see Ray Ibarra, “U.S. v. Salerno:  The Due Process Required to 

Detain a Person Prior to Trial and the Indigent Defendant,” The Advocate, December, 

2011, found at http://www.dpa.ky.gov (select “DPA publications,” then “DPA Newslet-

ter,” then “December” issue). 

In the event you choose to appeal the bond decision, you will have preserved this federal 

issue.  If appealing from the Circuit Court to the Court of Appeals, where the limit on the 

length of the brief is five pages, consider inserting something like the following language, 

taken directly from an appellate brief filed by a DPA attorney (shout-out to Jamie Mills, 

Paducah): 

Bail is set to “assure the presence of the accused,” and “bail set at a figure high-

er than an amount reasonably calculated to fulfill this purpose is excessive un-

der the Eighth Amendment.”  Stack v. Boyle,342 U.S. 1, 3 (1951).  This holding 

was qualified in U.S. v. Salerno,481 U.S. 739, 751 (1987), wherein the Supreme 

Court held that, under the Due Process Clause of the Fifth Amendment, a court 

could consider whether someone is a “danger to the community” when imposing 

bail under the Bail Reform Act.  Id.  However, the Court held that only when 

“the Government proves by clear and convincing evidence that an arrestee pre-

sents an identified and articulable threat to an individual or the community” 

may the right to a non-excessive bail be overcome.  Id.   The Commonwealth 

has not by clear and convincing evidence shown that the Defendant is a danger 

to the community, citing only to __[client’s record, nature of offense, etc.]_.   

Where, as in this situation, the Constitution of the United States’ Fifth Amendment Due 

Process Clause requires a more exacting standard than “discretion of the court,” the crimi-

nal lawyer should be arguing for a decision based upon “clear and convincing” at every 

possible opportunity. 

 

B. Scott West can be contacted at 502-564-8006 

Pretrial Release Advocacy Tip No. 2 

         By B. Scott West 
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preliminary breath tests which are totally 

inadmissible and usually above a 0.080.  There 

can also be post custodial interrogation without 

Miranda.  Stopping these videos and skipping by 

these portions of inadmissible evidence is 

extremely difficult.  It also lets the jury know 

that something is present which is being hidden.  

This is never a good situation for your client. 

These issues can easily be remedied by filing 

Motions in Limine to have excluded from the  

video portions which the courts have ruled are 

not admissible.  To achieve a seamless 

presentation of the video you only need to take it 

to your local court reporter with the exact 

segments you wish removed.  They will prepare 

a disc, at a very reasonable price, which can be 

played to the jury, without interruption, 

showing your client in the most favorable light.  

In Northern Kentucky the services are available 

through Barlow Reporting and Video Services, 

620 Washington St, Covington, KY., 859-261-

8440. WilburZevely,859-371-3600, http://

www.bfzlaw.com 

This tip deals with the use of video/audio 

recordings in DUI cases.  This tip can also be 

used in any criminal case where video/audio 

statements are taken of witnesses or your 

client. 

Video recordings in DUI cases don’t lie.  Cops 

do.  Videos are extremely useful in trials 

because they accurately depict your client, be 

it good or bad.  In my years of experience, I 

have never had a case where a cop portrayed 

someone in a more favorable light than the 

video.  Some videos are terrible, but cops 

testimony is always worse.  The cops’ 

testimony is always more damning.  Cops 

evaluate tests through their jaded eyes.  They 

put spins on statements that weren’t made or 

intended. 

The problem with using videos in trials in DUI 

cases is they often contain matters which are 

not admissible.  These can be results of 
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Florence v. Board of Chosen Freeholders of County of Burlington, 
132 S.Ct. 1510 (April 2, 2012)…Not in Kentucky  

By Ed Monahan, KY Public Advocate 

Kentucky Law Prohibits Such Searches absent Reasonable Suspicion 
 

In a 5-4 decision, the United Supreme Court held that persons arrested for mi-
nor, nonviolent offenses can be stripped searched without any showing of rea-
sonable suspicion of being a safety threat in the jail population. Kentucky has 
contrary law. 
 
Despite what Florence allows under the United States Constitution, Kentucky 
forbids such searches. Kentucky department of Corrections regulation 501 KAR 
3:120, Section 3 prohibits strip searches in  unless there is  “reasonable suspicion 
that is based upon the existence of objective information that may predict the 
likelihood of the presence of a weapon, drugs, or other item of contraband con-
cealed on a particular prisoner. “  
 

See Searches on page 6 

A DUI Tip from Wil Zevely 
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Upcoming Video Seminar 

Dates and Locations 

Frankfort 

Friday, June 1 1:00p-4:30p 

 

Bowling Green 

Friday, June 8  9:00a-12:30p 

 

Hopkinsville 

Friday, June 8  9:00a-12:30p 

 

Florence 

Friday, June 15  9:00a-12:30p 

 

Paducah 

Friday, June 15  11:00a-2:30p 

 

London 

Friday, June 15  9:00a-12:30p 

 

Louisville 

Wednesday, June 20  1:00p-4:30p 

 

Somerset 

Friday, June 22  Noon-4:00p 

 

Lebanon 

Friday, June 15  1:00p-4:30p 

 

Lexington 

Friday, June 4   1:00p-4:30p 

 

Corbin 

Friday, June 15  1:00p-4:30p 

 

Pikeville 

Date TBD 

 

 

 

Please mail completed registration 
forms and payment to: 

 

KACDL 

P.O. Box 910369 

Lexington, KY  40591-0369 

PREREGISTRATION IS ENCOURAGED, BUT NOT REQUIRED 

This seminar is open to criminal defense advocates only 

NAME  _________________________________________________ 

ADDRESS  ______________________________________________ 

CITY  ________________________   STATE  _____  ZIP _______ 

SEMINAR SITE AND DATE YOU PLAN TO ATTEND: 

SITE  _______________________________  DATE  ____________ 

Fees 

□  KACDL Attorney Member    $50.00 

□  KACDL Non-Attorney Member    $25.00 

□  Attorney Non-Member     $100.00 

□  Non-Attorney Non-Member    $50.00 

KACDL invites you to join us at the 2012 Video Seminars.  This June, in 

twelve convenient locations across the state you will have the opportunity to 

gain powerful knowledge while obtaining CLE credits. 

Participants will hear from several top criminal defense attorneys here in   

Kentucky.   

Ernie Lewis, KACDL’s Legislative Agent, will present the 2012 Legislative 

Update.  Mr. Lewis has been a public defender for 31 years, the last 12 of 

which was as Public Advocate. 

Damon Preston and Scott West will present  the Ethics of Pretrial Release and 

Sentencing.  Mr. Preston is the Deputy Public Advocate of the  Department of 

Public Advocacy.  He has been a public defender for 18 years.  Mr. West is 

the General Counsel for the Department of Public Advocacy. 

Patrick Nash and Willis Coffey will wrap up the presentation with Hot  Topics 

in Federal Criminal Law.  Mr. Nash is a former law clerk to United States   

District Judge Henry R. Willhoit, Jr. He is currently in private  practice in 

Lexington.  Mr. Coffey has considerable trial experience in both state and 

federal court.  He practices law in Mt. Vernon. 

Please watch for more information on the 2012 Video Seminar to come by 

mail.  You may also mail in the registration form below. 

 

2012 Video Seminars—Legislative Update and  

Criminal Law Practice 
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501 KAR 3:120 provides the following restrictions on jail searches: 
Section 3. Searches. (1) Jail personnel shall conduct a search of each prisoner and his possessions. 
      (a) Each prisoner shall be searched for contraband in a manner jail personnel reasonably determine is necessary to protect the safety of 
fellow prisoners, jail personnel, and institutional security. 
      (b) A prisoner may be strip searched only on reasonable suspicion that is based upon the existence of objective information that may 
predict the likelihood of the presence of a weapon,  
drugs, or other item of contraband concealed on a particular prisoner. Reasonable suspicion may be based upon one (1) or more of the 
following examples:            
1. A current felony offense, fugitive status, or past felony conviction, involving violence or drug charges; 
 2. Institutional behavior, reliable information, or history that indicates possession or manufacturing of a dangerous contraband, the refusal 
to submit to a clothed pat down search, or a clothed pat down search reveals the possession of a dangerous contraband; 
3. Contact with the public by a contact visit, court appearance that takes place in an area to which the public may have access, or after 
transport from or through an area to which the public may have access; or 
4. The court has ordered commitment to custody after arraignment, conviction, sentencing, or other court appearance, and the prisoner 
was not in custody prior to the court appearance. 
(b) A prisoner may be strip searched only on reasonable suspicion that is based upon the existence of objective information that may predict 
the likelihood of the presence of a weapon, drugs, or other item of contraband concealed on a particular prisoner. Reasonable suspicion 
may be based upon one (1) or more of the following examples:  
      1. A current felony offense, fugitive status, or past felony conviction, involving violence or drug charges; 
      2. Institutional behavior, reliable information, or history that indicates possession or manufacturing of a dangerous contraband, the 
refusal to submit to a clothed pat down search, or a clothed pat down search reveals the possession of a dangerous contraband; 
      3. Contact with the public by a contact visit, court appearance that takes place in an area to which the public may have access, or after 
transport from or through an area to which the public may have access; or 
      4. The court has ordered commitment to custody after arraignment, conviction, sentencing, or other court appearance, and the prison-
er was not in custody prior to the court appearance. 

 
The full regulation is at: http://www.lrc.ky.gov/kar/501/003/120.htm 
 

The Facts of Florence 
Albert Florence was arrested after fleeing from police officers in 1998. He was charged with obstruction of justice and use of a 
deadly weapon. Florence pled guilty to two lesser offenses and was sentenced to pay a fine in monthly installments. A bench 
warrant was issued for his arrest in 2003 after he fell behind on his payments and failed to appear at an enforcement hearing. 
Less than a week later, he paid the outstanding balance. However, the warrant mistakenly remained in a statewide computer 
database. 
 
When Florence was subsequently arrested during a traffic stop, the policeman checked a statewide computer database and 
found a bench warrant issued for his arrest after he failed to appear at a hearing to enforce a fine. He was initially detained at 
two different jails but was released when it was determined that he paid the fine.  
 
At the first jail, Florence was required to shower with a delousing agent and was checked for scars, marks, gang tattoos, and 
contraband as he disrobed. He had to open his mouth, lift his tongue, hold out his arms, turn around, and lift his genitals. At 
the second jail, he was required to remove his clothing while an officer looked for body markings, wounds, and contraband; 
had an officer look at his ears, nose, mouth, hair, scalp, fingers, hands, armpits, and other body openings; had a mandatory 
shower; and had his clothes examined. He was required to lift his genitals, turn around, and cough while squatting. He filed a 
42 U.S.C. Section 1983 action against the government that ran the jails and other defendants, alleging Fourth and Fourteenth 
Amendment violations. He argued that persons arrested for minor offenses cannot be subjected to invasive searches unless 
prison officials have reason to suspect concealment of weapons, drugs, or other contraband.  
 
 

Searches con’t from Page 4 

See Searches con’t on page 7 
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W a t c h  f o r  y o u r  2 0 1 2  M e m b e r s h i p  

d i r e c t o r y  c o m i n g  s o o n  

Have a question or concern?  Contact 

Amber T. Greathouse by email, 

kacdl2000@yahoo.com or by phone, 

502-229-0998. 
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Searches con’t from page 6 

Limitations of the Ruling 
The ruling is not as broad as it appears at first look. Justice Alito, whose vote was necessary 
for the majority opinion, notes in his concurrence the parameters of the ruling, “I join the 
opinion of the Court but emphasize the limits of today's holding. The Court holds that jail 
administrators may require all arrestees who are committed to the general population of a jail to 
undergo visual strip searches not involving physical contact by corrections officers. To per-
form the searches, officers may direct the arrestees to disrobe, shower, and submit to a 
visual inspection. As part of the inspection, the arrestees may be required to manipulate 
their bodies….It is important to note, however, that the Court does not hold that it 
is always reasonable to conduct a full strip search of an arrestee whose detention has not 
been reviewed by a judicial officer and who could be held in available facilities apart from 
the general population. Most of those arrested for minor offenses are not dangerous, and 
most are released from custody prior to or at the time of their initial appearance before a 
magistrate. In some cases, the charges are dropped. In others, arrestees are released either 
on their own recognizance or on minimal bail. In the end, few are sentenced to incarcera-
tion. For these persons, admission to the general jail population, with the concomitant 
humiliation of a strip search, may not be reasonable, particularly if an alternative procedure 
is feasible. “ Id. at 1524. 
 
The SCOTUSBLOG has links to the opinion and various analyses of the case at: 
http://www.scotusblog.com/case-files/cases/florence-v-board-of-chosen-freeholders-of-
the-county-of-burlington/  
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