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.   At our most recent KACDL Board meeting we 
were discussing legislation pending in the current session of the Kentucky General Assembly. 
Our discussion centered on Senate Bill 5, a particularly worrisome bill dealing with heroin. 
We kicked around possible amendments which could be proposed to make the bill a little 
more palatable, and someone pointed out that some parts of SB 5 may be unconstitutional. 
This prompted me to question whether we should even try to amend the bill if we thought it 
might be vulnerable to a constitutional challenge – why try to fix it if we might be able to kill 
it later on. But in response, fellow Board member Bob Lotz spoke up and said something like 
this: “We have to try to fix it – too many of our clients will suffer while a constitutional chal-
lenge winds its way through the courts.” His point: We have an obligation to try to make 
things better for our clients. 

I was focused on the legal issue. Bob was focused on the client. Bob had it right. It’s easy for 
us to become self-involved. The pressure to get cases, to work cases, to meet deadlines, and 
to make a good living all tend to draw our focus away from our primary obligation – to serve 
the client with excellence. In that spirit, the KACDL Board has voted to throw the full support 
of the Association behind House Bill 64, which would allow limited felony expungement. In 
general, HB 64, sponsored by Rep. Darryl Owens, provides for expungement of Class D felo-
nies five years after completion of the sentence. HB 64 has passed the House of Representa-
tives with overwhelming bi-partisan support, but will be a hard sell in the Senate. HB 64 is 
about the clients – our clients. It’s about reopening the door of opportunity for those who 
deserve a fair chance to build a new life. KACDL is on record in full sup-
port of HB 64. We need you to contact your Senator and urge their sup-
port for this valuable legislation. Tell them that HB 64 is not about the 
lawyers, it’s about the clients – our clients. 

Guthrie True, KACDL President 

You can contact Guthrie at: 
gtrue@truelawky.com 
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Only 72.6% of low risk offenders were paroled when eligible in FY 12-13. Some 604 low-risk offenders did not re-
ceive parole, 168 of which were given serve outs. This is at an unnecessary cost of $27,784 per day (604 inmates X 
$46 daily incarcerations cost).  

Additionally, the rate of parole for low risk offenders is falling. In the first six months of FY14, the Parole Rate for 
these offenders was 62.57%. If low-risk offenders were released instead of continuing to serve time in prison, the 
state would save at least $46 per day per inmate and it would be done safely since the Parole Board uses a validat-
ed risk assessment instrument. 

Congratulations to Julie Kaelin and Ashley 

Edwards for winning the two half             

scholarships to NCDC.  We look forward to 

hearing about their experiences. 

Parole of low risk inmates declines 
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        MARCH 2014 DUI TIP  

 

        This DUI tip will deal with an interesting way of presenting and defining the  concept of reasonable 
doubt. I first became aware of this argument through Steve Adams, an excellent DUI lawyer in Cincin-
nati, Ohio who presented this at one of the regional DUI seminars put on by KACDL. 

          This argument, I believe, is very useful where you are dealing with an intoxiliyzer above a 0.08.  The 
argument may also be useful in other selected situations. I have been somewhat skeptical of using the 
argument because it tells the jury that your client may be guilty however should be found not guilty due 
to a lack of proof beyond a reasonable  doubt.  I recently used it in a jury trial in Boone County where the 
verdict was not guilty.   What part the argument played in that decision is not known.           

The basic argument goes like this: 

                        There are 3 burdens of proof in the Commonwealth.  The lowest is the proof required in a 
civil suit where someone has been injured in an automobile accident. The proof required in that situa-
tion, where millions of dollars may be involved, is proof by  preponderance of the evidence. This means 
51%. It means that the at fault driver was PROBABLY negligent. In this case you may believe, that James, 
(your client) is probably guilty of DUI. That level of proof, that James is probably guilty, is not enough.  If 
you believe that James is probably guilty you are required to vote not guilty.     The next level of proof is 
clear and convincing evidence. That level of proof is required in a case where a man who is married is 
trying to prove that a child born during the marriage is not his.  It also deals with cases where a court is 
trying to take a child away from his mother and father for mistreatment. In that situation it must be 
clearly shown that those particular facts exist.  In this case, you may believe James is CLEARLY guilty of 
DUI.  That level of proof is not enough under the law to find James guilty of  DUI.  If you clearly believe 
that James is guilty, you are required to vote not guilty. The highest burden of proof is beyond a reason-
able doubt. That is the proof required before you can find James guilty of DUI. Even though you may 
think James is  probably guilty or he is clearly guilty that is not enough proof to convict him. You must 
vote not guilty unless you believe beyond a reasonable doubt he is guilty.    

This argument can be told a number of different ways. It can also be significantly expanded. It is, in my 
opinion, a very effective way of defining beyond a reasonable doubt. As we all know, unfortunately, law-
yers are not permitted to attempt to define the term “reasonable doubt.”  
RCr 9.56. There is no law, however stating that you can not define the other 
burdens of proof. It is also totally permissible to argue that beyond a reason-
able doubt exceeds those other burdens. 

 One last thought.  If you plead guilty, you can never win. 

Wil Zevely can be reached at  

wzevely@aol..com 
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Kentucky Association of Criminal Defense Lawyers 

Presents  

The 2014 KACDL  Federal Criminal Defense Seminar 

April 25, 2014  9:00AM—4:00PM 

US Courthouse, 310 South Main Street, London KY 

Featuring 

9:00AM Pretrial Release or Detention Presenters: United States 

Magistrate Judge Hon. Hanly A. Ingram, David S. Hoskins, Esq. & 

Willis G. Coffey Esq.  

10:00AM Current Issues in Federal Criminal Law Presenters: 

United States    District Judge Hon. Gregory F. Van Tatenhove, Unit-

ed States Magistrate Judge Hon. Robert E. Wier, R. Michael Murphy 

Esq. & Mark A. Wohlander Esq. 

1:00PM  Representing the High Profile Client  Presenter: Guth-

rie True Esq. 

2:00PM  Ethical Issues for the Federal Criminal Defense Attor-

ney  Presenters: United States District Judge Hon. Danny C. Reeves, 

Patrick Nash Esq. & Elizabeth Hughes Esq. 

$200 Registration Fee 

New Members Only:  Pay an additional $50 and join KACDL for the remaining year 

KACDL will apply for 6 CLE hours including 1 hour of ethics 
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  Kentucky Association of Criminal Defense Lawyers 

            

To register, Please complete and mail with payment to : 

KACDL , P.O. Box 910369, Lexington, KY  40591-03369 

Make checks payable to KACDL 

Name:___________________________________________________________________________________________ 

 

Address:_________________________________________________________________________________________ 

 

_________________________________________________________________________________________________ 

 

City:_____________________________________________________________________________________________ 

 

State:___________________________________  Zip:______________________________________________________ 

 

Phone:____________________________________________________________________________________________ 

 

Email:_____________________________________________________________________________________________ 

 

If you are also joining KACDL for the first time please initial below (an application will be emailed to you for com-

pletion): 

 

      ____________ 

Space is limited, register early. 

Or call 502-229-0998 or email to kacdl2000@yahoo.com to register 
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2014 KACDL Video Seminar & Legislative Update 

KACDL 2014 Regional Seminars… Advancing Your Criminal Law Capacity… Criminal De-

fense Experts providing timely information and real-world tools to represent your clients 

 

Tips for effective voir dire in misdemeanor and felony cases 30 minutes 

– Don Meier, Assistant Federal Defender, Federal Defender Office Western District of Ky, 

Louisville KY 

 

Advancing, preserving and federalizing constitutional claims like your right to 

present a defense 30 minutes 

Criminal defense lawyers present persuasive defenses on behalf of clients both by presenting 

evidence and limiting the evidence presented against clients. This session will provide prac-

tical tips on presenting the defense successfully, preserving the right to present the defense 

when prohibited by the court or when erroneous evidence is admitted, and insuring these 

claims are federalized for full appellate challenge.   

– Teresa Whitaker, Somerset; Kathleen Schmidt, Frankfort, KY 

 

The ethics of waivers by clients 30 minutes 

-B. Scott West, General Counsel for the Kentucky Department of Public Advocacy 

 

The ethics of prosecutorial practice 30 minutes 

Prosecutors and criminal defense lawyers have different roles and ethical responsibilities. 

The provisions of Kentucky Rules of Professional Conduct 3.8, Special responsibilities of a 

prosecutor, and ABA Formal Opinion 09-454 Prosecutor’s Duty to Disclose Evidence and In-

formation Favorable to the Defense (July 8, 2009) will be reviewed with implications for ef-

fective practice. 

-William G. Deatherage, Jr., Deatherage Myers & Lackey, PLLC, Hopkinsville, KY 

 

2014 Legislative Update 60 minutes 

A review of the legislative activity of the 2014 General Assembly with implications for effec-

tive practice. 

-Ernie Lewis, KACDL legislative agent, Frankfort, KY 

Stay connected to KACDL for locations and registration information coming soon. 
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William G. Deatherage, Jr. completed his undergraduate education at the University of Kentucky in 1967, and he served 

in the United States Marine Corps from 1967 until 1970. Bill received his Juris Doctor Degree from the University Of Ken-

tucky College Of Law in 1972, and was admitted to the Kentucky Bar in 1973.  Bill is a member of the Christian County Bar 

Association (past president), the Kentucky Bar Association, and the American Bar Association. Bill formerly served as a 

Trustee of the Clients' Security Fund, established and administered by the Kentucky Bar Association for the protection of 

clients of all Kentucky lawyers. Bill is a member and former governor of the Kentucky Justice Association. Bill is a member, 

director and President-Elect of the Kentucky Association of Criminal Defense Lawyers. Bill is also a member of the Associa-

tion of Trial Lawyers of America and the National Association of Criminal Defense Lawyers. Bill's practice consists primari-

ly of litigation, both civil and criminal defense, as well as assisting clients with business and related matters, and he practic-

es primarily in the state and federal courts of West Kentucky. 

 

Ernie Lewis is the Kentucky Association of Criminal Defense Lawyers legislative agent. He is on the faculty of the 

National College of Criminal Defense located at Mercer Law School in Macon, Georgia.  He served 31 years with the 

Department of Public Advocacy, including 12 years as Kentucky’s Public Advocate. Since 2008, he has been training 

public defenders and providing consultation to indigent defense programs nationally. Ernie received his undergraduate 

degree from Baylor University in 1969, a Masters of Divinity from Vanderbilt University in 1973, and a Juris Doctoris 

(J.D.) from Washington University in 1977. In 2007, he was given the Champion of Indigent Defense Award by the 

National Association of Criminal Defense Lawyers.  In 2008, he was given the Chief Justice’s Special Service Award.   

 

Donald J. Meier is an alumnus of the University of Louisville and a 1982 graduate of its Brandeis School of Law.  

He has been a trial attorney with the Louisville-Jefferson County Public Defender’s Office since 1983, presently 

serving as a Chief in the Adult Trial Division. He has previously held the position of Chief of the Capital Trial Divi-

sion.  Prior to that, Mr. Meier served as a staff trial attorney in the Adult, Juvenile, Mental Inquest and Major Liti-

gation Divisions.  He has served as an expert consultant to the Governor’s Task Force on Civil Commitment & Pub-

lic Notification and is a past co-chair of the Criminal Law Section of the Louisville Bar Association.  He has ap-

peared on “60 Minutes,” as well as local and regional television programs, dealing with issues involving mental ill-

ness and the legal system.  He was the 2001 recipient of the Professionalism and Excellence Award presented by the 

Department of Public Advocacy and the Kentucky Bar Association; the 2007 recipient of the Frank E. Haddad, Jr. 

Award presented by the Kentucky Association of Criminal Defense Lawyers; and the 2008 recipient of the Gideon Award presented by 

the Department of Public Advocacy. Additionally, Mr. Meier has won numerous Walker Awards for excellence of advocacy in felony jury 

trials that resulted in the acquittal of his clients. For the past year and a half Don has been an Assistant Federal Defender at Federal 

Defender Office Western District of Ky. 

 

 

Kathleen Kallaher Schmidt has served the KY Department of Public Advocacy as the Appeals Branch Manager for the past 

seven years. A graduate of Vanderbilt University, and the UK School of Law, Ms. Schmidt began her career at DPA as an in-

tern in 1981 and as an attorney in 1983. She practiced in the Appeals Branch and became Assistant Director of the Capital 

Resource Center in 1989. She left DPA in 1992 to practice law with her husband at Schmidt and Etherton Law Office in Shep-

herdsville, KY, and returned to DPA in June, 2007. Ms. Schmidt has argued before both Kentucky appellate courts as well as 

the Court of Appeals for the Sixth Circuit.  

 

 

 

B. Scott West is General Counsel for the Kentucky Department of Public Advocacy in Frankfort, Kentucky; prior to that, 

Scott was Bluegrass Regional Manager in the Richmond Field Office, Directing Attorney for Murray Field Office, and a staff 

attorney in the Hazard Field Office.  A graduate of the University of Kentucky Law School (1988), and Vanderbilt University 

(1985), Scott practiced for ten years at Texaco Inc., in Houston, Texas, before joining DPA in 1999.  He is currently a member 

of the KBA Ethics Committee, and was one of the attorneys representing the KBA in the case of United States v. KBA, where-

in the United States challenged the adoption of Ethics Opinion KBA E-435, which advises that it is a conflict of interest for a 

defense attorney to advise a client to prospectively enter into a waiver of claims of ineffective assistance of counsel against 

that attorney.    

 

 

 

 Teresa Whitaker received her B.A. (Government) from Western KY University in May 1987.  At Western, her minor was 

Speech Communications with an emphasis on drama/theatre productions.  She received her J.D. from the UK School of Law 

in May 1990. Upon graduation from law school, she became a law clerk with the Somerset Public Defender’s Office in August 

1990. She remained with the Somerset Office as a trial attorney from October 1990 until December 1998.  In January 1999, 

she became the Directing Attorney for the newly formed Columbia Trial Office with the Department of Public Advocacy.  In 

November 2000, she received the KACDL Board of Director’s Award for the Criminal Defense Attorney of the Year. In June 

2002, she received the Gideon Award from the Department of Public Advocacy.  After four years as directing attorney of the Columbia 

Office, she returned to the Somerset Office as a trial attorney in March 2003.  She was appointed the Directing Attorney of the 

Somerset Office in February 2009 and was appointed Bluegrass Regional Manager in September 2011.    
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The KBA Young Lawyers Division is currently accepting nominations for our four annual 

Awards. Would you mind to publicize this information to the Kentucky Association of Criminal 

Defense Lawyers? More information regarding the Awards and instructions for nominations is 

below: 

The Outstanding Young Lawyer Award honors a Kentucky attorney who has excelled in the practice of 

law, civic engagement/bar service, and community service. Any Kentucky young lawyer is eligible for nomi-

nation. “Young lawyer” is defined as one who, as of July 1, 2013, has been engaged in the practice of law for 

ten or fewer years or who is forty years old or younger. The 2013 Outstanding Young Lawyer Award recipi-

ent was Kevin C. Burke of Louisville, Kentucky. For more information and to nominate a deserving individ-

ual, visit:http://kbayld.org/files/YLDAwardsOYL2014.doc 

The Nathaniel R. Harper Award honors a person or organization that has demonstrated a commitment to 

changing the face of the Bar by encouraging the inclusion of women, minorities, persons with disabilities, 

LGBT individuals, as well as promoting full and equal participation in the legal profession by all unrepre-

sented or underrepresented groups. The 2013 Nathaniel R. Harper Award recipient was Drusilla Bakert of 

Lexington, Kentucky. For more information and to nominate a deserving individual or organization, visit: 

http://kbayld.org/files/LEXINGTON4184138HarperAwardApplication2014.doc  

The Young Lawyer Service to Community Award honors a member of the Young Lawyers Division for 

exemplary service to his or her community through volunteerism, service to non-profit organizations, and/or 

pro bono legal representation. The 2013 Young Lawyer Service to Community Award recipient was Nanci 

House of Winchester, Kentucky. For more information and to nominate a deserving individual, visit: 

http://kbayld.org/files/YLDAwardsYoungLawyerServicetoCommunity2014.doc  

 

The Service to Young Lawyers Award honors a lawyer, non-lawyer, or organization for exception con-

tributions to the professional and personal advancement and mentorship of young lawyers. The 2013 Ser-

vice to Young Lawyers Award recipient was Pierce Hamblin of Lexington, Kentucky. For more information 

and to nominate a deserving individual or organization, vis-

it:http://kbayld.org/files/YLDAwardsServicetoYoungLawyers2014.doc 

KBA Young Lawyers Division Accepting Nominations for Annual 

Awards 

http://kacdl.net/cgi-bin/dada/mail.cgi/r/KACDLlistserv/980251558756/kacdl2000/yahoo.com/
http://kacdl.net/cgi-bin/dada/mail.cgi/r/KACDLlistserv/767929421661/kacdl2000/yahoo.com/
http://kacdl.net/cgi-bin/dada/mail.cgi/r/KACDLlistserv/984427804572/kacdl2000/yahoo.com/
http://kacdl.net/cgi-bin/dada/mail.cgi/r/KACDLlistserv/985254748501/kacdl2000/yahoo.com/
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Con’t on following page 

 

It used to be easy.  The Kentucky Penal Code took effect on January 1, 1975.  It abolished common law crimes, 

and required that all crimes be designated by statute.  It was based upon the Model Penal Code.  The sentencing 

provisions were uniquely Kentucky, incorporating not only the Kentucky Penal Code but also the KRS 218A chapter 

as well.  The authors of the Code attempted to reduce disparity in sentencing by creating a heretofore unknown sys-

tem of classification—the now familiar Class A to Class D system.  The “objective of a classification system should 

be to provide a method by which particular offenses may be related to a uniform, rational sentencing structure.”  

Commentary to KRS 532.010.   

 

At the heart of this new classification and sentencing scheme was indeterminate sentencing.  The authors explicitly 

favored “rehabilitation of offenders within the community…free of incarceration.”  Commentary to KRS 533.010.  

This was to be accomplished in several ways.  “First of all, subsection (1) provides that probation or conditional dis-

charge may be granted to any offender, without regard to the seriousness of the offense, unless that offender has 

been sentenced by a jury to death.”  This reflected the “judgment that powerful and important mitigating circum-

stances may exist even with commission of the most serious of criminal offenses.  No reason exists for denying to the 

trial court sufficient flexibility to exercise discretionary judgment as to probation or conditional discharge following 

conviction of such a crime.”  Id. 

 

The authors of the commentary were clear in what they had in mind.  “Subsection (2) attempts to encourage a more 

liberal use of non-imprisonment dispositions of offenders by changing the initial focal point in the trial court’s con-

sideration of the matter of sentencing.  Presently, judges start with imprisonment in mind and look for af-

firmative reasons for probation or some other disposition.  This subsection seeks to start the sentenc-

ing process with probation or conditional discharge as the desired disposition with a movement from 

there to a sentence of imprisonment only upon a finding of some particular reason justifying the lat-

ter.” 

 

My, but how things have changed! 

 

Habitual Offender becomes PFO.  This was one of the first changes made to the stated sentencing policy.  Ini-

tially, to be a persistent felon required two prior felonies and the actual service of prison time, the purpose being to 

“restrict application of the habitual offender statute to persons who have been previously exposed to an institutional 

rehabilitative effort.”  Commentary to KRS 532.080.   

 

The changes came quickly.  PFO 2nd was created, allowing for an enhanced penalty for only one prior felony.  PFO 

offenders became ineligible for probation, shock probation, or conditional discharge (which was later altered a bit).  

For PFO 1st offenders, service of ten years was required prior to eligibility for parole (this too was liberalized later).   

 

Guns.  Soon probation, shock probation, and conditional discharge were eliminated for persons convicted of Class A, 

B, and C felonies involving the use of a gun.  KRS 533.060(1). 

 

Crimes in prison.  The same restrictions were applied, but with the addition of ineligibility for parole, to persons 

committing felony offenses while in prison.  KRS 533.060(2).   

 

Violent offenders.  In 1986, the concept of “truth-in-sentencing” was adopted, creating primarily KRS 532.055.  As 

part of the statute, persons found to be “violent offenders” were required to serve 50% of their time prior to being 

eligible for parole, compared to 20% prior to the passage of KRS 439.3401.  Initially, “violent offenses” were confined 

to Class A and B felonies involving death or serious physical injury.  Since 1986, however, additional crimes were 

added to the category, including as of today any felony sexual offense under KRS 510, use of a minor in a sexual 

performance, promoting a sexual performance by a minor, unlawful transaction with a minor in the first degree, 

human trafficking, criminal abuse in the first degree, burglary in the first degree when accompanied by another 

crime, and robbery in the first degree.  In 1998, the 50% parole eligibility was changed to 85%.  Probation was elimi-

nated for violent offenders in most situations. 

Confusion over sentencing policy 

By Ernie Lewis 
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Sex offenses.  KRS 532.045 eliminated eligibility for probation and shock probation for persons committing sex 

crimes against children.   

 

Theft.  Once upon a time, theft was the essence of the approach taken back in 1975.  No longer.  Now a person who 

steals $10 million or more must serve 50% of their time prior to being eligible for probation or parole.   

 

2nd degree manslaughter.  In 2013, persons convicted of killing a “clearly identifiable” peace officer “acting in the 

line of duty” was classified as a violent offender requiring service of 85% before parole eligibility.   

 

The flood-gates open up.  It is apparent that the original sentencing policy of Kentucky is in shreds.  No longer 

are all felons eligible for probation unless under a sentence of death.  No longer is a sentence imposed and the date of 

release determined by the good behavior of the inmate and the actions of the Parole Board.  While Kentucky has not 

made a complete transition to determinate sentencing, they have moved in that direction in fits and starts.  And new 

laws are proposed each session that would move new offenses into the violent offender category or the 50% parole 

eligibility category.  SB 5 is a good example.  It would require service of 50% for trafficking in four grams or more in 

heroin or methamphetamine. What remains is a confused and arbitrary sentencing scheme. 

 

Con’t from previous page 

Ernie Lewis, Legislative Agent, can be 

reached at ernie.lewis@gmail.com 

MARK YOUR CALENDARS FOR  FUTURE KACDL EDUCATION: 

Leading criminal defense litigators teaching on the latest thinking 

 

2014 KACDL Federal Criminal Defense Seminar 

April 25, 2014, 9:00AM, US Courthouse, 310 South Main Street, London KY 

 

2014 KACDL Regional Video Seminar & Legislative Update 

June 2014 at locations around the state 

 

2014 KACDL Annual Conference and Criminal Defense Seminar  

Friday, October 24, 2014, the Galt House, Louisville, KY 
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Discovering Expert Opinion Evidence and Level of Proof for Serious Physical Injury 

 

 The Kentucky Supreme Court rendered a published case on December 19, 2013, in Alvin McDaniel v. Commonwealth, 
reversing part of the client’s convictions. The facts involve the shooting of Boysie Washington and Tarsha Henderson by Alvin 
McDaniel. Washington had encouraged his young daughter to fight the daughter of McDaniel’s girlfriend earlier in the day. 
McDaniel drove around until he located Washington, got out of his car, pulled a gun and fired at Washington and Henderson, 
hitting Washington in the arm, torso and leg, and Henderson in the hand. Two important holdings come from this case.  

 Discovery Violation of Expert Opinion 

First, prior to trial, the Commonwealth argued that Dr. Borzada, Washington’s treating physician, was being called as 
a “fact witness” only. He first refused to turn over hundreds of pages of medical records regarding the victims’ care. He then 
tried to avoid turning over a written summary" describe the witness's opinions, the bases and reasons for those opinions, and 
the witness's qualifications" as required by RCr 7.24(1)(c). But then the prosecutor asked Dr. Borzada questions that required 
him to not only describe his care but also to render medical opinions. The commonwealth asked what would have happened 
to Washington without surgery. After an objection was sustained, the prosecutor was allowed to rephrase to ask whether the 
doctor performed unnecessary surgery. He also was allowed to elicit that a person with Washington’s injury would suffer pain 
for a couple weeks. Serious physical injury was an essential element of the assault charge.   

 The Supreme Court held that the trial court allowed 

the Commonwealth to have their cake and eat it too by permitting the Commonwealth to skirt providing 
discovery under RCr 7.24(1)(c) by designating Dr. Borzada a ‘fact witness’ and subsequently letting him ren-
der expert opinions on the stand. ‘A cat and mouse game whereby the Commonwealth is permitted to with-
hold important information requested by the accused cannot be countenanced.’ James v. Commonwealth, 
482 S.W.2d 92, 92 (Ky. 1972). We hold that the approach of the trial court in this instance was markedly un-
fair, and it constituted an abuse of discretion. English, 993 S.W.2d at 954. This Court is not in approval of this 
procedure.  

 

The Court found the error in this case was harmless because the doctor could testify about the condition Washington 
was in when he was brought to the hospital, including that he had to insert a chest tube to keep his lungs from collapsing. 
Washington also testified about his injuries. But the error could be prejudicial under different under different circumstances. 
Practitioners should keep this case in mind when the prosecution wants to withhold discovery by claiming they will limit the 
scope of a witness who has expert knowledge. 

Insufficient Evidence of Serious Physical Injury 

The Court also held that the Commonwealth did not prove that Henderson suffered a serious physical injury and thus 
McDaniel’s due process rights were violated by his assault first degree conviction. While Henderson was shot in the hand, it 
was a through and through wound. No medical expert testified, Henderson said the pain was worse than childbirth. But her 
wound was sutured and she was sent home that night; her only follow-up treatment was to have the sutures removed. A 
week after the event, she made a statement that her pain went away after two days. Emergency notes said she had no loss of 
range of motion or loss of strength. She said she worked with a stress ball to get her strength back. She had a small scar where 
the bullet hit her.  

Elements of Serious Physical Injury 

 KRS 500.080(15) defines "serious physical injury" as a "physical injury which creates a substantial risk of 
death, or which causes serious and prolonged disfigurement, prolonged impairment of health, or prolonged loss or impair-
ment of the function of any bodily organ." The Commonwealth focused on the "serious and prolonged disfigurement" and 
"prolonged impairment of health" at trial.  

 

Con’t on page 12 

By Kathleen Schmidt 
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Serious and Prolonged Disfigurement 

 The Court reaffirmed its jurisprudence that a scar alone is not automatically a serious and prolonged impair-
ment- there must be sufficient severity. The barely visible mark on Henderson’s hand was a disfigurement but was not serious 
and prolonged. 

Prolonged Impairment of Health  

The Court also held that “however severe the pain might have been in the immediate aftermath of her wounding, we 
cannot say that such short-term pain indicates any ‘prolonged impairment of health.’” Henderson told the detective the ac-
tual pain was gone after two days. The Commonwealth argued on appeal that Henderson said it took her a couple months of 
working with a stress ball to recover her strength and she had trouble with tasks such as brushing her hair and driving. The 
Court noted that while medical proof is not required it is “certainly helpful” to prove seriousness of the injury.  

The Court also noted that the Commonwealth on appeal provided no justification for arguing prolonged impairment 
of a bodily function, i.e. Henderson’s hand.  

This case illustrates an important concept- not assuming because a wound is made with a gun or knife and a scar re-
sulted that it is automatically serious physical injury. Great care should be taken to discover all the evidence relevant to the 
wound, analyze it carefully to support informed cross examination, and then a motion for a directed verdict of acquittal based 
on the Due Process Clause of the Fourteenth Amendment for failure to prove serious physical should be made if the Common-
wealth fails in its proof. 

Con’t from page 11 

Kathleen Schmidt can be reached at 
Kathleen.schmidt@ky.gov 

HB 64, ACT relating to employment of ex-felons who have  

reestablished themselves as law-abiding citizens, passes House 79-21 

 

 

 

 

 

 

 

 

Rep. Owens, center, presents his felony expungement bill to the House Judiciary Committee with testimony of support from 
KY Supreme Court Justice Scott, left, and Campbell County District Judge Thomas, right. 

 

Con’t on following page 
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KACDL’s priority legislation in 2014 is felony expungement so clients are helped in their reentry into their communities. 

HB 64, a felony expungement bill, passed the House on February 19, 2014 by a vote of 79-21.  

The bill summary and links to its text are at: http://www.lrc.ky.gov/record/14RS/HB64.htm 

A video of the Committee testimony is at: http://www.ket.org/legislature/archives/?nola=WGAOS+015056&session=wgaos+015 

At the hearing before the House Judiciary Committee on January 29, 2014, HB 64’s sponsor, Representative Darryl Owens, presented the 
bill with testimony from KY Supreme Court Justice Will T. Scott;  Wayne Saylor of Lexington and Alice Saylor Brown of Versailles who de-
scribed how their Class D felony 29 years ago has affected their lives;  W. Robert Lotz, past-president of KACDL and former longtime KACDL 
Legislative Chair, a practicing criminal defense attorney in Covington; Campbell County District Court Judge Karen Thomas who is former 
District Court Judges Association President; and Representative David Floyd, the bill’s primary co-sponsor. 

With Rep. Owens, left, looking on, Wayne Saylor de-
scribes to House Judiciary Committee the difficulties he 
has faced since his Class D felony decades ago. 

As criminal defense lawyers, we know well that a felony sentence is an economic death sentence. Persons convicted of a felony have lifelong 

problems in finding employment even if they do not re-offend for years. They face many other significant collateral consequences. Expunge-

ment of felony convictions, once certain conditions are met, enables former offenders to be more productive citizens, pay taxes and meet 

family obligations as it helps them obtain and maintain employment.   

Limited employment opportunities are formidable obstacles that convicted felons must face. See Joan Petersilia, When Prisoners Come 

Home: Parole and Prisoner Reentry, 112, 2003. Most experts know and ex-offenders experience that finding a job is critical to successful rein-

tegration and reduction of recidivism.   

The HB 64 provisions are straightforward 

Allows a person to ask a court to expunge a felony conviction 5 years after completion of the entire sentence.  

This means it will be longer than 5 years because the sentence has to be fully completed which includes the serving the length of the 

sentence, payment of all fines and fees and completion of the entire time on probation or parole.  

The bill only applies to persons who do not have other felony convictions. 

It does not apply to a sex offense or an offense committed against a child. 

The prosecutor and any victim have the right to present evidence to the judge considering expungement.  

 

Length of time correlates to empirical evidence 

Alfred Blumstein and Kiminori Nakamura did an empirical study on the issue of when the risk of reoffending is no longer relevant to employ-

ment decisions. Redemption in an Era of Widespread Criminal Background Checks, NIJ Journal, Issue No. 263.  They found that after 3.8 – 7.7 

years the risk of recidivism was no greater than the risk of the general population, depending on the age of the offender and the type of 

crime committed.  

Blumstein and Nakamura also observed that “Most people would probably agree that there should be some point in time after which ex-

offenders should not be handicapped in finding employment. …It is well known — and widely accepted by criminologists and practitioners 

alike — that recidivism declines steadily with time clean. Most detected recidivism occurs within three years of an arrest and almost certainly 

within five years. ”  

Con’t on following page 
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Incentive for good behavior 

The possibility of expungement is significant incentive for offenders to not reoffend. 

 

Many Kentuckians would be helped 

According to AOC and KSP, 94,645 Kentuckians are eligible for class D felony expungement. Under KRS 431.078(5) there is a $100 fee for 
a person having their felony expunged with $50 going to the general fund and $50 to the clerk. If all eligible persons had their felony 
expunged it would mean $4.7 million to the general fund and $4.7 million to a trust and agency account for deputy clerks.  

 

The Governor’s Reentry Task Force  

In view of the fact that employment has a significant positive effect on reducing recidivism, the Kentucky Governor’s Reentry Task Force 
has recommended that the General Assembly create a simplified process with reduced cost for expungement of felony and misdemean-
or offenses. 

 

Consequences of felony conviction are many and significant 

Collateral consequences influence employment, occupational certification and licensing; business licensing; govern program participa-
tion, loans, grants, and benefits; education; housing; domestic rights; civic participation; registration and notification requirements; resi-
dency restrictions and motor vehicle licensing. The collateral consequences of being a felon make getting a good job harder, bar the way 
to higher education, to working in a profession, to beginning your own business, and to qualifying for government aid to those who 
might be starting their life over again.  Most collateral consequences operate in a way that makes it more difficult to be a productive 
member of society.   

A study done by law students at Chase Law School identified over 250 collateral consequences of a felony conviction in the Kentucky 
Administrative Regulations alone.  Many more exist in statute and many more cover even misdemeanor convictions.  Of 130 provisions 
in the Kentucky Administrative Regulations specifically imposing collateral consequences on former felons, 119 involve bars to employ-
ment. See Sara M. Caudiil and Ashley England-Huff, Collateral Consequences of Felony Convictions Established in the Kentucky Adminis-
trative Regulations, Northern Kentucky Law Review, Vol. 35, No. 4 (2008). 

  

Felons are barred from employment unrelated to the felony 

In Kentucky, many collateral consequences bear no coherent relation to the crimes of which the person was convicted.  For example, 
many of the felony crimes in Kentucky are victimless and non-violent, and many first time felons are probated.  Regardless, the collateral 
consequences blindly kick in, lasting longer than the sentence imposed by the court.  Convicted persons who have paid their debt to 
society still face the collateral consequences, often for life.   

 

National recommendations 

The American Bar Association suggests that jurisdictions “should encourage the employment of convicted persons by legislative and 
executive mandate, through financial incentives and otherwise.”  ABA Standards for Criminal Justice: Collateral Sanctions and Discretion-
ary Disqualification of Convicted Persons, Standard 19-3.3, 2004) The ABA suggests that “[Jurisdictions] should enact legislation prohib-
iting the denial of insurance, or a private professional or occupation license, permit or certification, to a convicted person on grounds 
related to the conviction, unless engaging in the conduct underlying the conviction would provide a substantial basis for denial even if 
the person had not been convicted.”  (Standard 19-3.3).   

Check us out at 

www.kacdl.net 


