
On June 26, 2012, Kentucky Supreme Court Chief Justice 
John D. Minton, Jr. released an advisory regarding the 
judicial branch furloughs necessitated by budgetary 
concerns. Chief Justice Minton announced that all non-
elected court system employees will be furloughed 
August  6, September 4, and October 15. Chief Justice 
Minton’s advisory can be found on the Kentucky Court 
of Justice’s website at http://courts.ky.gov/furlough. 
Also available on the Court of Justice’s website is the 
Kentucky Supreme Court’s Furlough Order, which 
provides for suspension of the “12-Hour Rule” for 
pretrial officers to perform their duties, essentially 
countenancing the extension of that time to 48 hours. No pretrial services staff will 
work on furlough days.  

The provisions regarding pretrial services are extremely troubling. No doubt, 
innocent people will be arrested without warrants, and others will be significantly 
over-charged over the weekends preceding the furlough days and in the wee hours 
of the furlough days. The Tuesday, September 4, furlough is most concerning, coming 
on the heels of the Labor Day weekend, with its attendant activities by the public and 
law enforcement.  

The United States Supreme Court mandated in Riverside v. McLaughlin, 500 U.S. 44 
(1991), that all persons arrested without a warrant receive a probable cause hearing 
within 48 hours of arrest. I doubt that the practice in many parts of the 
Commonwealth adequately enforces this right in the best of circumstances.  

I urge each of you to be vigilant for violations of Riverside as the courts implement 
the furlough order. Speak to your District Judges about these concerns. And please 
contact KACDL with information of violations you encounter. This issue is of special 
interest to me, and I hope to see a more robust enforcement of this important 
constitutional right in the future. 

BUDGET WOES DEMAND INCREASED VIGILANCE TO PROTECT RIGHTS 

D a v i d  S .  H o s k i n s  

 Legislative Agent Report—Effective Date for 2012 Legislation; HB 485 and Reclassification 

 House Bill 463 turns 1 year old 

 DUI tip—Intoxilizer Ticket Error Codes 

 KACDL Advanced DUI Seminars August 31 and September 7, 2012 

 KACDL Annual Conference November 2, 2012 featuring Terry MacCarthy 

*   Lexington VA Medical Center Reaches Out to Justice-Involved Veterans  
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A l s o  I n  t h i s  J u l y  2 0 1 2  i s s u e  

David S. Hoskins, President, KACDL 
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Reminder:  Most bills passed by the 2012 General Assembly are effective as of July 12, 2012.  The pain 
clinic bill, HB 1, passed in the Special Session, is effective July 20, 2012.  And the synthetic drug bill, HB 
481, was effective as soon as the Governor signed it. 
 
HB 485:  For those of you who attended one of our video seminars, one of the bills that was left out was HB 485.  It was 
sponsored by Carl Rollins, and essentially replaced the phrase “mental retardation” with “intellectual disability,” and other similar 
terms through the Kentucky Revised Statutes.  While at first blush, this might appear to simply be irrelevant to the criminal 
defense practice, we should be considering how to use this to benefit our clients.  The statute states that the new terms are to be 
understood as identical to the phrase they replace.   
 
HB 485 is over 200 pages long and makes explicit changes to some criminal justice statutes.  For example, KRS 510.020 used to 
state that a person was incapable of giving consent when they were under 16 years of age and were mentally retarded.  That has 
now been replaced with “an individual with an intellectual disability…”  KRS 532.025(2)(b)(7) now states that it is a mitigating 
circumstance in a capital case when “…the capacity of the defendant to appreciate the criminality of his conduct to the 
requirements of law was impaired as a result of mental illness or an intellectual disability or intoxication even though the 
impairment of the capacity of the defendant to appreciate the criminality of his conduct or to conform the conduct to the 
requirements of law is insufficient to constitute a defense to the crime.”  A person with a “defendant with a serious intellectual 
disability” is no longer eligible to be sentenced to death under KRS 532.130-532.140.  Will these changes make a difference?  
Time will tell.   
 
County Attorneys don’t want to talk.  Our courts are clogged with cases.  NACDL’s seminal work, Minor Crimes, Massive 
Waste (2009) stated that the “explosive growth of misdemeanor cases is placing a staggering burden on America’s courts. Defenders 
across the country are forced to carry unethical caseloads that leave too little time for clients to be properly represented. As a 
result, constitutional obligations are left unmet and taxpayers’ money is wasted.”   In a later NACDL report entitled Three-Minute 
Justice: Haste and Waste in Florida’s Misdemeanor Courts (2011), it was reported that 3% of the state’s adults were passing through 
Florida’s misdemeanor courts annually.  Most of those cases were resolved at a first hearing.  “On average, these arraignment 
proceedings lasted fewer than three minutes, even when defendants were pleading guilty at the hearing.”  Many of those were in-
custody defendants and defendants without counsel.  “Defendants who entered a plea at arraignment were three times more likely 
to be unrepresented.”   
 
The number of misdemeanor cases in Kentucky is also growing.  For example, public defender caseloads increased from 90,000 to 
150,000 between 1996 and 2011, mostly in district court.  Each year the General Assembly criminalizes more and more activity, 
and seldom takes crimes off the books.  This year, for the first time, Kentucky courts are furloughing its employees and shutting 
down courts due to a lack of resources.   
 
KACDL wants to do something about this.  Last summer, the Board authorized me to approach the County Attorneys Association 
to see if we could work jointly to unclog the courts a bit.  It is clear that if prosecutors and criminal defense lawyers could agree on 
reclassifying some offenses that we would find a receptive ear in the General Assembly.  I met with a prosecutor and an executive 
in the County Attorney’s Association in the fall of 2011, both of whom were receptive to the idea of our meeting.  It was 
suggested that they would be able to meet in December.  When December came along, I again approached the prosecutor, who 
had been active in the General Assembly for many years, and asked when he wanted to meet.  It was suggested that a better time 
would be after the General Assembly had met.  Thereafter, in a meeting with district judges and public defenders, I spoke with 
John Estill, President of the County Attorney’s Association, and again broached the possibility of our meeting.  Initially, Mr. Estill 
was open to the possibility.  Once the General Assembly had finished its work, I reached out again to Mr. Estill.  He stated that he 
would take the issue up with his board.  He also asked to see what statutes we were talking about reclassifying.  I sent to him all of 
the statutes that were under consideration.  The Public Advocate likewise sent to Mr. Estill possible statutes that could potentially 
be reclassified. 

Legislation’s Effective Date; HB 485, reclassification 

Ernie Lewis, Legislative Agent 

Ernie.lewis@gmail.com 
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B. Scott West 

General Counsel 

DPA 

June 8, 2012 marked the first anniversary of the passage of HB 463, and Chief Operat-
ing Officer of the Administrative Office of the Courts’ Pretrial Division Tara Boh Klute 
has provided data comparing the pretrial release figures for this first year with the pre-
vious year.  The highlights of the data are as follows: 

There were 244,494 cases (involving 180,938 individual defendants) handled by 
Pretrial Services from June 8, 2011 through June 8, 2012 compared to 
267,719 cases (involving 198,091 individual defendants) over the same peri-
od of time in the previous year.  (An individual defendant may have more 
than one case; in both years, the number of individual defendants equals 74% 
of the number of cases.) 

Of these cases, the defendants in 70% obtained pretrial release this year compared 
to 65% the previous year. 

Release rates for all three risk categories (low, moderate, high) increased at rates 
of 8%, 7%, and 1% respectively, averaging out to the 5% overall increase in 
release. 

Meanwhile, the overall appearance rate increased 1% from 89% to 90%, and the 
public safety rate increased 1% from 91% to 92%.  

The average length of pretrial release was 62 days. 

In summary, both release rates AND compliance rates went up.  And while a 5% per-
cent increase in pretrial release is laudable, we can and should do better.  Not only 
does pretrial release give constitutional meaning to the concept of being presumed in-
nocent until proven guilty, but it also returns money to local county budgets without 
sacrificing public safety. 

Using the 74% ratio of defendants to cases, as explained in the first bullet above, and 
applying an average cost of housing an inmate of $36.25 (from Kentucky’s Auditor of 
Public Account’s 2006 Report entitled “Kentucky Jails:  A Financial Overview”), the 
5% increase in release saved Kentucky’s counties approximately $14,232,073 over the 
last year, less any amount collected from prisoners upon completion of their stay pur-
suant to KRS 532.358. 

That is a hefty savings, but we can, and should do better.  The statutory and constitu-
tional environment for securing the right of pretrial release pending trial has never 
been better.  Make pretrial advocacy one of your priorities, and litigate the right of 
your clients to be free! 

       Happy Birthday!  HB 463 Turns One Year Old as 
Counties Save Over $14 Million! 

  By B. Scott West 
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Check us out 

WWW.KACDL.NET 
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Legislative con’t from page 2 

The prosecutors have now decided that they don’t even want to talk about it.  They don’t want to meet 
and see whether one or two statutes are superfluous, or redundant, or possibly unneeded.   
 
They don’t want to determine whether there is common ground that could unclog the courts and save the 
Commonwealth money.  On June 15th, I received this e-mail from John Estill:  “The board of the Kentucky 
County Attorney’s Association met yesterday, and discussed your proposals, as well as your request that 
we meet to discuss ‘decriminalizing’ certain offenses which are presently misdemeanors.  First, I was ad-
vised by Mike Foster and Bill Patrick that they initially met with you on this matter last year.  I have been 
directed to advise you that as prosecutors, our duties are to prosecute those offenses as determined by the 
General Assembly.  We will respond to or consider any bill or bills pertaining to this matter, and respond 
or act as such bills are permitted.  There is no consensus however that further meeting would be fruitful, 
and we certainly don’t agree to your proposal as to most of the items listed.  I do appreciate you keeping us 
apprised of developments as to your proposal.” 
 
Hopefully this is not the end of the matter.  Other states are showing that there is money to be saved with-
out sacrificing public safety by reclassifying misdemeanor offenses.  The Spangenberg Project reported in 
An Update on State Efforts in Misdemeanor Reclassification, Penalty Reduction and Alternative Sentencing (2010) 
“Several states have made efforts to remove the possibility of a jail sentence for particular misdemeanors, 
thus reducing the number of indigent defense appointments and saving government revenue. In some 
states, this effort has seen the total reclassification of misdemeanors into violations or infractions. In other 
states, this effort has redefined classes of misdemeanors to include a class that comprises only charges for 
which imprisonment is not authorized.”   
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KACDL Attends 2012 KBA Convention 

From left to right:  Amber Greathouse,  Ed 

Monahan, Jerry Cox, Senator Robin Webb, 

Damon Preston, Scott West, Ernie Lewis 

From left to right Jerry Cox, Ernie    

Lewis, and Former Chief Justice  Joe 

Lambert discuss hot topics while taking a 

break from meetings. 



 

SAVE THE DATE 

FRIDAY, NOVEMBER 4, 2012 

Join us Friday November 2, 

2012 for the 26th      Annual 

KACDL Conference and 

Criminal       Defense Semi-

nar.  This year’s featured 

speaker will be Terry Mac-

Carthy, a master teacher of 

trial   advocacy techniques 

and cross examination. Along 

with Mr. MacCarthy we will 

have a full day of    fascinating 

speakers and the opportunity 

for you to gain 6.25 CLE 

credit hours.  The location of 

the conference is to be        

determined.  New this year—

every pre-registered member 

will be eligible for a drawing 

of a free NACDL membership 

so don’t delay and register to 

attend the 2012 KACDL An-

nual Conference and Criminal 

Defense Seminar. 

2012 Advanced DUI Seminar 

This seminar is open to criminal defense advocates only 

 

NAME  
_________________________________________________ 

ADDRESS  
______________________________________________ 

CITY  ________________________   STATE  _____  ZIP _______ 

SEMINAR SITE AND DATE YOU PLAN TO ATTEND: 

SITE  _______________________________  DATE  ____________ 

 

$275 for KACDL Members     $350 for Non-Members 

The locations for the KACDL Advanced DUI Seminar have 

been announced.  The same great Advanced DUI Seminar 

will begin the end of August with a new location and even 

more hot topics.  This year you can attend the seminar in 

London on Friday, August 31 or in Louisville on Friday,   

September 7.  Both seminars will be taught by Wil Zevely 

and Jerry Cox.  Prior topics such as how to win jury trials 

will be reviewed along with new topics such as inherent 

problems in breath testing.  Please make sure to register 

soon as this review tends to fill up soon.  You can use the  

registration form     below and mail it to KACDL, P.O. Box 

910369, Lexington, KY  40591-0369. 

2012 Advanced DUI Regional Seminar 
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Do you have something for our 
newsletter?  Contact Amber T. 
Greathouse by email, 
kacdl2000@yahoo.com or by 
phone, 502-229-0998. 

KACDL Featured Speaker 

Terry MacCarthy 



   
In the last DUI tip we talked about sources of information available that must be reviewed on the intoxilyzer that tested 
your client to judge whether it was in proper working order. We also talked about a number of error codes which may 
appear on the intoxilyzer ticket. These codes and their meanings are as follows: 

                 AMBIANT FAILED – this means that during an air blank for the subject test on the intoxilyzer that the instru-
ment detected something within the sample chamber either absorbing or blocking the infrared light. For each air blank, 
the machine pumps air present in the room through the machine then analyzes that air. It should read 0.000. It is hard to 
believe, since filters are present, that any solid substance would be in the machine. It is also difficult to imagine that there 
is enough alcohol in the room air to register on the machine. 

                 DEFICIENT SAMPLE ALCOHOL PRESENT- this means the Defendant provided a breath sample however 
did not blow long enough to give a complete sample. When this happens, KRS189A.005 (5) requires the officer to re-
quest a blood or urine test. If the Defendant refuses only then is it a refusal of the chemical test. 

                  DEFICIENT SAMPLE .000 – this is the same as the deficient sample alcohol present above only the machine 
detected no alcohol in the incomplete sample that was given. Again, the sample is not a complete sample. As with a defi-
cient sample alcohol present, the officer must request a blood or urine test for there to be refusal of the chemical test.  

                   INHIBITED RFI – this means a high amount of radio frequency interference was detected by the instrument. 
The instrument will stop the test.  When these machines are checked for radio frequency interference by a technician 
very few frequencies are used to perform the check. With the literally thousands of cell phones and other electronic de-
vices producing RFI it is unknown whether the machine will detect RFI at all frequencies. It is well known that the ma-
chine is subject to RFI interference.  If RFI is present it could cause the reading to be in error. CMI claims that the shield-
ing in the machine precludes any RFI interference. 

                     INVALID SAMPLE XXX – this means that when the Defendant is providing a breath sample the instrument 
detects residual mouth alcohol and shuts the machine down.  The officer must conduct another 20 minute observation 
period to make sure mouth alcohol which was detected is not present. The intoxilyzer does a terrible job of detecting 
mouth alcohol. An article in the Journal of Forensic Science, Volume 37, NO. 4, July 1992, discusses these problems. 

                        INVALID TEST – this means the test button was pushed and thereafter the operator chose to stop the test 
and pushed the start test button a second time.  This will immediately invalidate the test. The question is why would the 
officer stop the test. 

                        INTERFERENT DETECTED – this means while the Defendant is providing a breath sample, the instru-
ment detected a substance that absorbs infrared energy in the same frequency range as alcohol. These could include Tolu-
ene, acetone, methanol, or many other volatile organic compounds. Unquestionably the machine is subject to interfer-
ence from many volatile organic compounds. If they are not detected, the intoxilyzer reading will increase. The machine 
may detect some volatile organic compounds to some extent but certainly not all.  

                          NO SAMPLE GIVEN – the Defendant has three minutes to provide a breath sample to be analyzed. If 
the Defendant makes no attempt to blow into the instrument and the three minutes expires the instrument will complete 
the test mode sequence and print out on the ticket No Sample Given. 
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Intoxilyzer Ticket Error CodesIntoxilyzer Ticket Error CodesIntoxilyzer Ticket Error Codes   

Wil Zevely, KACDL Board Member 

wzevely@aol.com, 859-907-0072 
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DUI tip con’t from page 6 

OUT OF TOLERANCE – The intoxilyzer is set up to run a calibration check using the simula-
tor which is attached to machine with every subject test. The solution in the simulator when run 
through the machine should test 0.080.  The simulator is working properly if the test is between 
0.075 and 0.085. If is doesn’t test within that range the machine will be out of tolerance. Read 
Commonwealth v. Davis, 25 SW 3d 107 (Ky 2000), for a discussion of this problem. 

                            RANGE EXCEEDED – this means that the alcohol level as determined by the 
machine when the Defendant was tested exceeds the top of the range of the machine.  This is 
believed to be 0.600. This either means the machine is not working correctly or your client is 
dead. The manual says to not attempt to run a second test but to seek medical attention. 

                             REFUSAL – this means during the three minute period for a breath sample to 
be given, the defendant chose to not blow. To obtain a refusal card the operator must push the R 
key and then the enter key to have a ticket print out that says refusal. 

                             SAMPLE INTRODUCED AT IMPROPER TIME – The instrument can only 
accept a subject’s breath sample during the “please blow” mode.  If the sample is introduced at 
any other time the instrument will cancel the test.  

                              UNABLE TO OBTAIN A STABLE REFERENCE – this means the instrument 
is not working correctly. It should be taken out of service.   

                             The above error codes are very useful in DUI trials. Even if none of these are 
in your client’s test ticket, the download’s will show their existence before and after your cli-
ent’s test in other tests.  These are very effective in showing that the instrument has issues and 
can not be trusted beyond a reasonable doubt.   
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Honors and Accolades 

Audrey Lee, a KACDL Board Member from Paducah, KY 
has been named the 2012 Woman of the Year by the Ken-
tucky Federation of Business and Professional Women. 
She was selected from nominations by clubs and peers 
from the across the state.   In addition to being a KACDL 
Board member, Audrey is the outgoing president of the 
Paducah Business and Professional Women and the legal 
advisor for the Kentucky BPW.  She is also a member of 
the Lions Club and Paducah Woman’s Club as well as his-
torian for Beta Omega Omega Chapter of Alpha Kappa 
Alpha Sorority. She has also been honored with the 
Mayor’s Award, the highest honor given by the City of 
Paducah. 



Military experience is life-changing. Following active duty, many Veterans expe-

rience difficulty reintegrating back into civilian life. Unfortunately, some Veter-

ans have entered the criminal justice system without getting the help they need 

– services that can help support reintegration, intervene in substance abuse 

and mental health issues, and prevent repeated arrests.  

Since October 2008, we have been working with the courts and local law en-

forcement to identify justice-involved Veterans to prevent homelessness, de-

crease re-incarceration, and reduce the impact of medical, psychiatric, and 

substance abuse problems on readjustment.  We believe our Veterans Justice 

Outreach and Healthcare for Re-Entry Veterans programs are needed now 

more than ever.     

Veterans Justice Outreach:  One of our goals is to avoid the unnecessary 

criminalization of mental illness and extended incarceration among Veterans.  

As Veterans Justice Outreach specialists, we serve as the liaisons between 

Veterans, VA, and the local justice system. In this role, we work with the courts 

to help eligible justice-involved Veterans get needed mental health and sub-

stance abuse services when clinically indicated, and other VA services and 

benefits. These can include assessment, treatment planning, and referrals to 

VA. We keep officers of the court informed of Veteran’s compliance with their 

treatment programs.  We also provide training for law enforcement officers 

about the signs and symptoms for Post-Traumatic Stress Disorder and traumat-

ic brain injury.  

Healthcare for Re-Entry Veterans: This program provides outreach and as-

sessment to Veterans who are within 6 months of release from state and feder-

al prisons, with the goals of: 

preventing homelessness 

reducing the impact of medical, psychiatric, and substance abuse problems 

upon community re-adjustment 

decreasing the likelihood of re-incarceration    

Some of the services we provide include: 

outreach and pre-release assessments 
  
referrals to medical, psychiatric, and social services including employment 

services upon release  
 
short term case management  

At Lexington VA Medical Center, we are committed to healing justice-involved 

Veterans by providing effective justice outreach and re-entry programs.  If you 

are currently working with Veterans and would like more information on these 

programs, please contact Kathy Vasquez, LCSW at (859) 233-4511, ext. 3177 

or Janis Durham, LCSW at (859) 233-4511, ext. 3125. 

Lexington VA Medical Center Reaches Out to Justice-Involved Veterans  

You can contact Kathy 

Vasquez or Janis Durham 

at the following: 

Lexington VAMC 

1101 Veterans Dr.(122-

HP-LD) 

Lexington, KY 40502 

(859)233-4511 

Janis Durham and Kathy Vasquez 

Kathy Vasquez 
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