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As we head into 2013, Kentucky criminal defense lawyers will be dealing with 

a number of important issues.  Foremost among these are the following: 

Implementation of reforms created by House Bill 463 in the areas of pretrial detention, 

deferred prosecution and post-sentencing options and sanctions.  Many of these reforms 

have been ignored by both prosecutors and judges in many counties throughout the Com-

monwealth.  It is anticipated that some lawmakers in the General Assembly may intro-

duce legislation to roll back many of these progressive provisions in House Bill 463 (The 

Public Safety and Offender Accountability Act). 

 
The impact of the Kentucky Supreme Court decision in Common-

wealth vs. Michael L. Wilson (2011-SC000157-CL), which prohibits 

defense lawyers from making ex parte motions to set aside arrest 

warrants issued after criminal complaints are filed by prosecutors and 

law enforcement officers.  This practice of advocating for our clients 

has been severely curtailed, providing prosecutors with an even great-

er procedural and substantive advantage in a system already weighted 

in their favor. 

 

An individual defense lawyer is almost always forced to fight his or her bat-

tles alone and on a case by case basis.  However, the KACDL, our state’s largest or-

ganization of both the private and public criminal defense bar, allows every practition-

er to speak collectively with a strong voice about the legal issues that affect our clients 

and the rights of all Kentuckians. 

We have a full-time legislative agent, Ernie Lewis, who effectively advocates 

for needed reforms and against uninformed positions of some elected officials.  Our 

organization’s members provide input to legislative committees as well as state and 

local governmental councils and commissions, providing guidance and recommenda-

tions that advance the cause of justice for those accused of crimes. 

A Call for Action from the 2013 KACDL President Larry Simon 

January 2013 
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Ready to help members 

Shortly after KACDL’s inception, a Law-

yer’s Assistance Strike Force was estab-

lished, patterned after the NACDL strike 

force. The purpose of the Strike Force is to 

provide KACDL members, as a benefit of 

their membership, the opportunity to 

consult with a member of the Strike Force 

at no cost, if the attorney has been prose-

cuted, harassed, or subpoenaed as a result 

of their ethical and vigorous defense of a 

client. The idea behind the Strike Force is 

that when a member is under attack for 

doing his or her job, the Strike Force can 

intercede on the member’s behalf and 

protect the defense function. 

If a member finds himself under attack as 

a result of aggressive and ethical represen-

tation, the member can seek Strike Force 

intervention as a benefit of membership. 

Assistance from the Strike Force can 

range from advice over the telephone, to a 

motion to quash a subpoena, to represen-

tation at a contempt hearing. 

Recently, a member had been found in 

criminal contempt by a vindictive judge 

for his simple inability to be in two places 

at the same time. The Strike Force ap-

pealed the contempt finding to the Ken-

tucky Court of Appeals and a Motion for 

Discretionary Review is currently pending 

before the Kentucky Supreme Court. 

The fact that the Strike Force “has your 

back” is one of the most important bene-

fits of being a KACDL member. 

lawyer, speedy trial and prosecutorial 

misconduct. 

Send us your litigation aids 

All members are encouraged to review 

the draft outline and make comments 

or suggestions. It is a collective pro-

ject that will continue to grow and 

change with the law and our collective 

practice. The Litigation Bank will 

only be as good as the members who 

take the time to submit their work 

and help build this resource for the 

benefit of our organization and profes-

sion. 

We are asking that each and every 

The KACDL Litigation Bank has been 

launched and is available in the mem-

bers only section of the KACDL web 

page. It consists of Motions, Orders, 

Correspondence, a list of Experts, 

research on legal and evidentiary is-

sues as well as any other document 

our membership submits which is 

beneficial to the practice of criminal 

defenses. Nicholas Summe has orga-

nized the Litigation Bank and put it 

together. 

Examples of what is available 

The KACDL Litigation Bank includes 

a motion on the new PSI, on the con-

sequences of pleading guilty without a 

member spend some time reviewing 

their personal files for motions and 

documents that they feel are benefi-

cial to other members who are looking 

for examples, templates and infor-

mation on a particular area of the 

law. 

KACDL LAWYER’S ASSISTANCE STRIKE FORCE 

KACDL Litigation Bank Launched 
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Any member in need of Strike Force 

assistance, or any member who is interested in 

being on the Strike Force should contact Russ 

Baldani, Baldani, Rowland & Richardson, 

300 West Short Street, Lexington KY 4050, 

KACDL Past-President at russ@brr-

law.com, or 859-259-0727 

 

Any ideas, suggestions or 

documents should be sent to 

Nicholas Summe, 19 W. 11th 

Street, Covington KY 41011, 

859-491-2593, Fax: 859—491-

7998, nsummelaw@yahoo.com 

mailto:russ@brr-law.com
mailto:russ@brr-law.com
mailto:nsummelaw@yahoo.com
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Larry Simon of Louisville Chairs the KACDL 
amicus curiae committee. Any Member of 
KACDL is welcome to join this committee 
and share his/hers expertise in order to 
strengthen the position of other defense 
advocates whose cases are undergoing 
appellate review the committee has the 
following responsibilities: 
1) to consider requests for the Association 
to file amicus briefs;  
2) to recommend to the board of directors 
which requests should be granted; and 

3) to facilitate the preparation and filing of 
the briefs that are authorized. 
 

When the amicus curiae committee is con-
sidering a request for the Association to file 
an amicus brief, the following factors shall 
weigh in favor of granting the request:  
1) that the requesting attorney is a mem-
ber of the Association;  
2) that the issue is a significant one for a 
substantial number of our members or 
their clients;  
3) that an experienced appellate advocate 
is willing to draft the brief; and  
4) if an opinion has been issued in the case, 
that opinion is to be published.  
If the board of directors authorizes an ami-
cus brief to be filed, the president of the 
Association shall have final authority con-

cerning whether a submitted brief should 
be filed. All documents filed with the court, 
including the motions for leave to inter-
vene as amicus curiae and to file a brief, as 
well as the cover page of the brief, will list 
both the drafting attorney(s) and the presi-
dent of the Association as counsel for the 
Association as amicus curiae. 
 

Here are some of the Amicus issues KACDL 
has sought to bring to the United States 
and Kentucky Supreme Court in recent 
years: 
1. Jose Padillla- filed in United States Su-
preme Court along with NACDL and other 
groups; 
2. Michael Parrish- tendered and rejected 
Brief in support of Petition for Rehearing. 
Supreme Court had decided in pro se case 
that RCr 11.42 movant must be in custody 
at time case is finally resolved. 
3. Vincent Stopher- tendered and rejected 
Brief in support of Petition for Rehearing. 
Supreme Court had decided that RCr 11.42 
movants were not entitled to funds for 
experts in post-conviction. 
4. Mohammed v. Commonwealth- filed 
Brief in Ky Supreme Court once MDR grant-
ed on issue of whether other enclosures in 

vehicle are functional equivalent of "glove 
compartment" for purposes of concealed 
weapon exception. 
5. Commonwealth v. Michael L. Wilson, 
2011-SC-000157-CL on the question of: 
Does Kentucky law authorize an ex parte 
motion by a criminal defendant to vacate 
or set aside a warrant for his or her arrest 
with no notice or opportunity for the Com-
monwealth to be heard? 

 

ceive information that includes re-

sults of a defendant’s risk and needs 

assessment as developed by the pro-

bation and parole officer.  In this arti-

cle, we will talk about the reason for 

this change and our responsibility as 

defense attorneys to respond zealous-

ly and ethically on behalf of our cli-

ents. 

For the vast majority of criminal de-

fendants, the outcome of their case 

comes down to a negotiated plea and 

sentence recommendation with the 

ultimate sentencing decision in the 

hands of the court. The data present-

ed to a judge about what sentence is 

appropriate is often critical to the 

court’s decision. Circuit judges in 

Kentucky are now beginning to re-

New statute coming into effect 

There are currently two versions of 

KRS 532.050, the presentence investi-

gation statute, in the Kentucky Revised 

Statutes.  See both versions at: http://

www.lrc.ky.gov/KRS/532-00/050.PDF 

KACDL Amicus Curiae Committee 

A new PSI is coming…Are you ready?  
By Glenn McClister, Assistant Public Advocate, Frankfort, KY and Damon Preston, Deputy Public Advocate, Frankfort, KY 
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If you have a request for 
assistance of if you would like to 
join this Committee, Contact Larry 
at: LARRYLAWYERGUY@AOL.COM, 
Simon Law Office, 510 West 
Broadway, Ste. 805, Louisville, 
Kentucky 40202; 502-589-4566; 
Fax: 502-583-3392 

This story continues consecutively on the next 4 pages. 

http://www.lrc.ky.gov/KRS/532-00/050.PDF
http://www.lrc.ky.gov/KRS/532-00/050.PDF
mailto:LARRYLAWYERGUY@AOL.COM
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One version is effective until July 1, 2013. The second version will take effect on that day and replace the previous 

version.   

Specifically, a new subsection (2)(a) of that statute will take effect, requiring the presentence investigation reports 

(PSI) to include  the “results of the defendant’s risk and needs assessment.”  While this additional language is 

short, it has the potential to significantly change sentencing advocacy…and Corrections is already implementing 

portions of the new statutory requirement. 

What is the new risk and needs assessment? 

KRS 446.010 defines “risk and needs assessment” as “an actuarial tool scientifically proven to determine a person’s 

risk to reoffend and criminal risk factors, that when properly addressed, can reduce that person’s likelihood of 

committing future criminal behavior.” 

The tool chosen by the Department of Corrections is known as the LS/CMI, which stands for Level of Service/Case 

Management Inventory by Multi-Health Systems, Inc. and Don Andrews, Ph.D., James Bonta, Ph.D., & J. Stephen 

Wormith, Ph.D. See: http://www.mhs.com/product.aspx?gr=saf&prod=ls-cmi&id=overview.  The instrument’s accu-

racy is measuring a person’s risk to reoffend was validated through its application to 157,947 youth and adult of-

fenders in the United States and Canada. 

The LS/CMI is designed to assign an overall risk level to criminal defendants as the result of a structured inter-

view conducted before sentencing by the local probation and parole officer.  A full profile report is then generated 

which assigns a level of risk based on the defendant’s scores in the different topics covered in the interview. Multi-

Health Systems has a document further explaining the tool at http://downloads.mhs.com/lscmi/lscmi_tech_brochure.pdf 

These are the sections of the LS/CMI instrument: 

 General Risk/Needs Factors 

 Specific Risk/Needs Factors 

 Prison Experience - Institutional Factors 

 Other Client Issues 

 Special Responsivity Consideration 

 Risk/Need Summary/Override 

 Risk/Need Profile 

 Program/Placement Decision 

 Case Management Plan 

 Progress Record 

 Discharge Summary 

These 11 sections take the defendant from an initial assessment of general crime-related risk factors through op-

tions for amending the risk level at later dates, program and placement decision-making, the defendant’s progress 

record, and discharge summary.  Like the PSI, it is meant to follow a defendant through all possible stages of the 

corrections process.  The theory is to provide each individual defendant with a Case Management Plan tailored to 

his or her own risk factors.   

The general risk/need factors reported in the PSI are: 

 Criminal History 

 Education/Employment 

 Family/Marital 

http://www.mhs.com/product.aspx?gr=saf&prod=ls-cmi&id=overview
http://downloads.mhs.com/lscmi/lscmi_tech_brochure.pdf
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 Leisure/Recreation 

 Companions 

 Alcohol/Drug Problems 

 Antisocial Patterns 

Procriminal Attitude Orientation 

Risks or Needs? 

One way to look at an assessment of a client is to determine what future safety risk he presents. Another way to 

view a client’s assessment is what is needed to increase the probability of future noncriminal behavior. In argu-

ments, defense attorneys should point out that the LS/CMI describes these risk factors as “criminogenic 

NEEDS”  (“criminogenic” meaning “crime-generating”).   

What are the resulting risk levels?   

Defendants can receive scores of very low, low, medium, high, and very high.  The theory is to spend the most 

money and put the most supervision on high and very high.   

Gone is the old probation system which woodenly treated almost all probationers the same without regard to 

risk factors.  If implemented as intended, the new assessment should result in a more efficient system where 

scarce resources are not expended addressing problems or needs a probationer does not have.  

  Relationship of Risk to Interventions…when less is more 

Contrary to the presumptions of the past, research shows that low-risk offenders fare better under less supervi-

sion rather than greater.  Edward Latessa Ph.D., Paula Smith, Ph.D., Richard Lemke, M.A., Matthew Makarios, 

Ph.D.,  Christopher Lowenkamp, Ph.D.in Creation and validation of the Ohio Risk Assessment: Final Report 

(July 2009) stated:   

 

The risk principle suggests that correctional interventions and programs are most effective when 

their intensity is matched to the risk level of the clientele (Andrews, Bonta, & Hoge, 1990; Van 

Voorhis, 2007). That is, the most intensive programs should be allocated to moderate and high 

risk cases, while low risk cases be allocated little if any programming. Practically, the risk princi-

ple suggests that the majority of supervision and treatment resources be reserved for the highest 

risk cases. In fact, some research indicates that when low risk cases are targeted with intensive 

programs they actually perform worse than those who were left alone. This is because program-

ming can expose offenders to higher risk cases and disrupt prosocial networks (see Lowenkamp 

& Latessa, 2004; Lowenkamp & Latessa, 2005b). 

Id. at 6-7. 

 

This research will be helpful when prosecutors or judges seek to place supervision and treatment on low risk of-

fenders. 

When is the new PSI being implemented? 

The LS/CMI risk levels and risk scores are now being incorporated into the PSI’s of defendants throughout the 

Commonwealth as this assessment is implemented prior to the required July 1, 2013 date. Corrections indicates 

that the resultant individual treatment plans will be signed by the defendant and scanned into KOMS 

(Kentucky Offender Management System). To date, only the risk level and risk score of defendants have been 

added to the PSIs. 
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What training have Probation and Parole Officers received? 

In a June 4, 2012 letter to Kentucky judges, the Division of Probation and Parole communicated, “In August 2010, 

the Department began a training program related to the implementation of this validated risk/needs assessment 

tool.  All Probation & Parole Officers and Investigators must successfully complete this training program and pass 

a test before being qualified to use the tool.”   

 Lawyer’s sentencing responsibilities and opportunities 

National standards recognize that criminal defense attorney’s responsibilities for competent sentencing advocacy are substantial. 
For instance, the National Legal Aid and Defender Association’s Performance Guidelines for Criminal Defense Representation 
(1994) provide guidelines for the negotiation and sentencing process:  
6.1 The Plea Negotiation Process and the Duties of Counsel 
6.2 The Contents of the Negotiations 
8.1 Obligations of Counsel in Sentencing 
8.2 Sentencing Options, Consequences and Procedures 
8.3 Preparation for Sentencing 
8.4 The Official Presentence Report 
8.6 The Defense Sentencing Memorandum 
8.7 The Sentencing Process) http://www.nlada.org/Defender/Defender_Standards/Performance_Guidelines 
 
What issues does this new PSI present? 
Hallmarks of our American criminal justice system include assurances of a fair process that provides for notice of facts and conclu-
sions being used against a person whose liberty is being sought by the state with an opportunity to confront the information in 
order to make sure it is valid and reliable. 
 
Criminal defense lawyers assure that the constitutional and legal rights of individuals are implemented when a client is proceeded 
against by the state. The way the new PSI is implemented and litigated on behalf of individuals will determine whether it advances 
sentencing in a reliable and valid manner. Here are some of the pending issues. 
 
Closure and Confidentiality of the PSI Interview 
So far, it is unclear whether: 

Defendants may refuse the interview, 
Attorneys may sit in on the interview, 
Attorneys may request the defendant’s responses in the interview, or 
Attorneys may request a copy of the profile report.   

 
Probation and Parole’s current position is to resist providing anything but the final risk level and risk score of a defendant.  On the 
other hand, some defense attorneys have reportedly been told that the full LS/CMI Profile Report will eventually replace the PSI 
altogether, which could be possible given the set-up of the LS/CMI. 
 
Discovery and Disclosure 
At present, it appears that defense attorneys are receiving a summary form of the “results” of an assessment without access to the 
assessment itself or the answers given by the defendant.  In order to effectively advocate for a client, an attorney may need to 
review the information that led to a particular finding of risk.  Further, an attorney may want to know the extent to which the scor-
er of the LS/CMI has to subjectively interpret the responses of the defendant. 
 
One context where disclosure will need to be tested is in the right to confront at sentencing, perhaps requiring the evaluator/
scorer of the LS/CMI to appear before the results can go into the record.  See, e.g., Surpassing Sentencing:  The Controversial Next 
Step in Confrontation Clause Jurisprudence, Amanda Harris, Florida Law Review, 2012, vol. 64, pp. 1448-1482. 

http://www.nlada.org/Defender/Defender_Standards/Performance_Guidelines
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Sample Successful Motion 
In a Kenton County case in October 2012, KACDL Past-President, Bob Lotz, has successfully litigated access to the PSI interview. 
His successful motion requesting that the Department of Corrections be ordered to permit defendant’s counsel to attend the 
complete pre-sentence investigation interview was captioned: 
 
      REPORT OF DEFENDANT’S COUNSEL REGARDING PRE-SENTENCE    

  INVESTIGATION INTERVIEW AND OBJECTION TO DEFENSE COUNSEL’S       

  PROHIBITION FROM ATTENDING THE PRE-SENTENCE INTERVIEW BY THE    

                                   DEPARTMENT OF CORRECTIONS 

 

Bob Lotz was permitted by the order to attend the interview but Corrections did not administer the new assess-

ment on his client. 

This motion is available in the Members Only Section of the KACDL web page at http://www.kacdl.net/  if you do 

not remember your password, contact Amber Greathouse. 

 

 

Division of Probation and Parole contact information  

The KY Department of Correction Director of the Division of Probation and Parole is Tim D. Carman, 275 East 

Main Street, Frankfort, Ky. 40602, (502) 564-4001. His June 4, 2012 letter to judges follows. 

 

 

Damon Preston,  Glenn McClister 

Tim Carman 

Bob Lotz 

http://www.kacdl.net/
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2013 KACDL EDUCATION: MARK YOUR CALENDAR 
 

2013 Legislative Update and Criminal Law Practice  

KACDL 2013 Regional Seminars… Advancing Your Criminal Law Capacity… Criminal Defense Experts 

providing timely information and real-world tools to represent your clients 

We have a powerful lineup for the June 2013 regional video seminars. If you would like to host one in your 

office, contact: Amber Greathouse, KACDL Executive Director, P.O. Box 910369, Lexington, KY 40591-0369, 

(502) 229-0998 

Sexual offender registration: what to advise your client -W. Robert Lotz, Covington KY 

How to handle a criminal case in Federal Court - J. Guthrie True, Frankfort, KY 

The ethics of criminal defense practice in Kentucky and the ethics of representing clients facing collateral 

consequences 

ethics of criminal defense practice in Kentucky by Scott West, DPA General Counsel, Frankfort, KY 

ethics of representing clients facing collateral consequences by Kate Benward, Assistant Public Advocate and Public 

Defender Corps Fellow, LaGrange, KY 

2013 Legislative Update A review of the legislative activity of the 2013 General Assembly with implications for effective 

practice – Ernie Lewis, KACDL legislative agent, Frankfort, KY 

 

2013 KACDL Advanced DUI Programs  

How to win DUI jury trials 

Learn from the leading DUI litigators in the Commonwealth how to represent clients at the highest level with 

advanced techniques in an intensive day long program. There will only be two 2013 programs in August, one in 

Northern Kentucky and one in Louisville. However there will also be a Lexington DUI Seminar hosted by 

Tucker Richardson in late April early May. Space is limited. Topics include: 

Common fact-pattern DUI cases and related case law   

How to win DUI jury trials 

How to effectively voir dire for different types of DUI cases 

How and when to use experts 

How to effectively cross examine police officers 

The use and cross examination of NHTSA Field Tests 

How to beat “the number”  

Inherent problems with breath testing 

 

2013 KACDL Annual Conference 

November 1, 2013, Galt House, Louisville KY 

 

For further info  

Contact Amber Greathouse, KACDL Executive Director, P.O. Box 910369, Lexington, KY 40591-0369,          

(502) 229-0998 
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The Kentucky Association of Criminal Defense Lawyers is proud to 
announce the recipients of its 2012 KACDL Awards: 

 
 
 

1. KACDL Fair Administration of Justice Award 

Presented to a member of the judiciary who has served and advanced the interests and cause of justice by fairly 

applying constitutional principles and impartially presiding in criminal proceedings. 

2012 Recipient: Judge James C. Brantley 

Hopkins County Circuit Court, 4th Judicial Circuit 

 

2. KACDL Frank E. Haddad, Jr. Award 

Presented to a criminal defense lawyer in recognition of exceptional professional achievement which has had a 

profound effect and sustained impact on the protection of the constitutional rights of citizens accused or 

convicted of a criminal offense. 

2012 Recipient: Larry D. Simon, Esq. 

Louisville, KY 

 

3. KACDL Media Award 

Presented to a reporter or editor who has informed Kentucky citizens about the critical constitutional roles of 

criminal defense lawyers, public defenders or criminal defense organizations in ensuring the individual liberties 

guaranteed by our Bill of Rights. 

2012 Recipient: Jim Hannah, Reporter 

The Cincinnati/Northern Kentucky Enquirer 

 

4. KACDL Gail Robinson Juvenile Justice Award 

Presented to a member of the bar in recognition of outstanding contributions to and exceptional achievement in 

the development of juvenile law and the representation of children in delinquency and transfer proceedings, as 

well as in matters involving status offenses and detention. 

2012 Recipient: Will Collins and Cotha Hudson 

Department of Public Advocacy 

 

5. KACDL Public Policy Award 

Presented to a member of the legislative or executive branches of government who has established and/or 

implemented public policy that protects individual liberties, ensures a fair process, and guarantees reliable 

results in criminal cases. 

 

2012 Recipient: Hon. Tommy Turner 

Larue County Judge Executive 

 

6. KACDL Clarence Darrow Prodigy Award 

Presented to a member of KACDL who has been practicing law for less than 5 years and has demonstrated 

precocious legal knowledge and trial skills as a criminal defense advocate, as well as an uncompromising 

commitment to aggressively defending clients in the spirit and best tradition of Mr. Darrow. 

 

2012 Recipient: John M. Mack 

Louisville Metro Public Defender’s Office 

See photos on next page 
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Congratulations to the 2012 

KACDL Award Winners 

Cotha Hudson and Will Collins 

Larry Simon and David Hoskins 

Eric Stovall and Judge Brantley 

LaRue County Judge Executive and KACo President Tom-

my Turner receiving KACDL 2012 Public Policy Award 

from Glenda Edwards for his work on the Task Force on 

the Penal Code 

Ed Monahan, Jim Hannah, Dan Goyette 
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2012 KACDL Annual 

Conference & Criminal 

Defense Seminar 
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earliest opportunity. If not, it is 

waived. This means if you are repre-

senting somebody for a third offense 

DUI and his first offense conviction 

was not attacked in the  DUI second 

prosecution, the attack on the first is 

forever waived. Also be aware that 

Alford pleas for prior offenses (see 

North Carolina v. Alford, 400 US 25 

91 S.Ct. 160 1970) can be used for 

enhancement purposes under KRE 

410(2). “No Contest pleas” can  not be 

used for enhancement purposes. Alt-

hough  convictions under Alford pleas 

can be used for enhancement purpos-

es, counsel can obviously argue at 

sentencing that the conviction should 

not be considered since the Defendant 

denied guilt. 

 

            When examining a prior DUI 

there are a number of things that 

must be reviewed.   First, the video or 

transcripts of the plea must be re-

viewed to see if the  Defendant was 

represented and whether or not he 

received his rights under Boykin. 

Some  Courts give the rights by an 

initial reading of the rights before 

calling any cases.  Frequently, De-

fendants arrive late and are not pre-

sent when the rights statement is 

made.  Is there a plea form in the file 

signed by the Defendant where all of 

his rights  were set out and waived?  

The citation must be checked to see 

what time the Defendant’s blood alco-

hol  level was taken, and what was 

the result. This should be compared to 

the time of the plea which can be ob-

tained from the video or estimated 

from the size of the docket and when   

the Defendant was called. Counsel 

must then extrapolate the number to 

see what the Defendant’s blood alco-

hol level was when he entered his 

plea.  Frequently, people having  

blood alcohol levels in the 20’s are 

arrested after 3 a.m. and plead at 8:30 

a.m. When  entering their plea the 

Defendant probably has a blood alco-

hol  level above the legal  limit. Obvi-

ously, this calls into question whether 

the plea can be knowingly and  intelli-

gently made when the Defendant is 

impaired. To raise this, an expert will 

be necessary at the hearing to set 

        Lets first examine the law on 

setting aside prior DUI convictions 

used for  enhancements.  Common-

wealth v. Gadd, 665 SW2d 915 (Ky. 

1984) holds that attacking prior con-

victions used for enhancement must 

be done pre-trial.  Attacks on   

prior convictions can not be made at 

trial. Attacks on prior DUI’s are made 

under KRS  189A.310.  The statute 

simply states that if the prior convic-

tion does not meet applicable case law 

standards it can not be used for en-

hancement purposes. The statute fur-

ther says  that the Transportation 

Cabinet must honor District Court 

decisions. Applicable case law as to 

the mandatory rights is found in 

Boykin v. Alabama, 395 U.S. 238, 89 

S.Ct 1709  (1969).  

 

        The procedure for attacking prior 

DUI’s is outlined in Ratliff v. Com-

monwealth, 719 SW2d 445 (Ky. App. 

1986). Under Ratliff a pretrial motion 

must be filed to challenge the prior 

DUI.  At the hearing, the Common-

wealth must prove the judgment, that 

is the prior DUI.  This must be a cer-

tified copy of the conviction from the 

Court.  Out of State convictions must 

meet KRE requirements meaning 

that they must be certified under the 

Act of Congress not just merely the 

certification from the clerk.  Once the  

conviction is proven, the burden is on 

the Defendant to show that the con-

viction does not meet Boykin stand-

ards, or some other reason that pre-

cludes its use.   The burden shifts to  

the Defendant because of the pre-

sumption of regularity of judgments.  

Once the Defendant overcomes the 

presumption of regularity, the ulti-

mate burden falls on the Common-

wealth  to show that the judgment is 

valid and meets Boykin standards. It 

is  important to remember that prior 

convictions can not be proven by a 

driving record from  the Transporta-

tion Cabinet.  

 

           Be aware of the pitfall in Com-

monwealth v. Lamberson, 304 SW3d 

72 ( Ky.App.  2010). Lamberson holds 

that if there is a prior existing DUI 

conviction it must be attacked at its 

aside the prior DUI to do the extrapo-

lation.  Counsel must check to see if 

in fact, the Defendant was present 

and entered his  plea. Frequently, 

pleas are entered in abstencia and do 

not meet case law standards.  For a  

valid plea in abstencia to be entered 

the entire waiver of rights form must 

be properly executed and the Defend-

ant must waive his right to be pre-

sent.  If not, the plea is invalid.  

See Comm. v. Lamberson, 304 SW3d 

72 (Ky.App 2010).   Remember to 

check the date of the offense. En-

hancements run from date of  offense 

to date of offense. The time limit is 

obviously five years. Some cases 

aren’t  adjudicated for substantial 

lengths of time. The conviction may 

be within five years but the offense 

may not.  See KRS 189A070 (2). Re-

member the holding under Common-

wealth v. Beard, 275 SW 3d 2005 (Ky. 

App 2008) where two pending DUI’s 

at the same time can not be used to 

enhance one another. Out of state 

DUI’s are generally much easier to 

attack due to proof issues. Be sure to 

check the age of the Defendant at the 

date of occurrence. Some states allow 

under age DUI convictions to be used 

for enhancement purposes. These, 

under KY law, arguably can not be 

used, as kiddy DUI may not be used 

for enhancement purposes in   

Kentucky.  See KRS 189A.010 (5) (e).   

Lastly, if the Defendant is going to 

testify, he must be truthful.  If he 

testifies  that he did not receive his 

rights in a prior conviction when in 

fact he did, he may well be indicted 

for perjury, which is a felony.   

January DUI Tip 
Wil Zevely 
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Counties Have Saved Over $25 Million in Jail Costs 

Appearance rate remained steady; public safety rate increased from 90% to 92% 

 June 8, 2012 marked the first anniversary of the passage of HB 463, which was 
passed with the intention of increasing pretrial release.  Not only does pretrial 
release give constitutional meaning to the concept of being presumed innocent 
until proven guilty, it also returns critical funds to local county budgets as long 
as it can be done without sacrificing public safety.  In this area, the changes 
from HB 463 have been an unquestioned success. 

Chief Operating Officer of the Administrative Office of the Courts’ Pretrial Division Tara Boh Klute has pro-
vided data comparing the pretrial release figures for this first year with the previous year. The highlights of 
the data are as follows: 

There were 244,881 cases (involving 180,304 individual defendants) handled by Pretrial Services from June 
8, 2011 through June 7, 2012 compared to 267,011 cases (involving 197,553 individual defendants) over 
the same period of time in the previous year. 

Of these cases, the defendants in 70.47% obtained pretrial release this year compared to 65.38% the previ-
ous year.  Release rates for all three risk categories (low, moderate, high) increased at rates of 8%, 8%, and 
3% respectively.  The average length of pretrial release was 77 days. 

Meanwhile, the public safety rate increased from 90% to 92% while the appearance rate remained steady 
at 89%. 

In summary, both release rates AND safety rates went up with no decrease in appearance rates. 

Applying an average cost of housing an inmate of $36.25 (from Kentucky’s Auditor of Public Account’s 2006 
Report entitled “Kentucky Jails: A Financial Overview”) and the average pretrial release duration of 77 days, 
the increase in release from 65% to 70% saved Kentucky’s counties approximately $25,618,092 over the 
last year (less any amount that would have been collected from prisoners upon completion of their stay 
pursuant to KRS 532.358). 

  “In our society liberty is the “In our society liberty is the 

norm, and detention prior to norm, and detention prior to 

trial or without trial is the trial or without trial is the 

carefully limited exception.” carefully limited exception.”   

--  Chief Justice Chief Justice 
Rehnquist, Rehnquist, United United 
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If you have not yet paid your 2013 membership dues 

please send your payment to  

KACDL 

P.O. Box 910369 

Lexington, KY  40591-0369 

If you have any questions concerning your dues please 

contact Amber at 502-229-0998 or 

kacdl2000@yahoo.com 

Check us out at 

www.kacdl.net 

MARK YOUR CALENDARS FOR  FUTURE KACDL EDUCATION: 

Leading criminal defense litigators teaching on the latest thinking 

 

2013 KACDL Regional Video Seminar 

June 2013 at locations around the state 

 

2013 KACDL Advanced DUI Seminars 

Late April/Early May in Lexington  KY 

August 2013 in Northern KY and Louisville KY 

 

2013 KACDL Annual Conference and Criminal Defense Seminar 

Friday, November 1, 2013, the Galt House, Louisville, KY 

 

Our educational programs, which take place throughout the year all across the state at regional seminars, 

share the expertise of our seasoned and accomplished KACDL members.  All of us realize that the most effective way 

for us to represent our clients is to be informed, prepared and current on the law.  The legislative updates, litigation 

strategies and ethics programs provided by the KACDL at these seminars are the best in this state.  And let’s not for-

get about our Annual Conference (scheduled for November 1, 2013), which historically features some of  the brightest 

and best criminal practitioners in the country and provides a forum that allows our members to discuss criminal law 

issues with Kentucky appellate judges. 

KACDL has been involved in every aspect of Kentucky’s system of criminal justice.  The “bang” you get for our 

reasonable dues structure is unmatched. 

As we go forward together, I have three suggestions. Utilize your membership to enhance your ability to be an 

effective advocate for each of your clients.  Likewise, contribute your talents to this organization, which promotes the 

protection of the rights of all the people in this great Commonwealth. Finally, tell your colleagues about the resources 

we can share with members. I look forward to a year in which we can strengthen KACDL as a force for equal justice in 

the Commonwealth. 

Issues from page 1 
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Protecting the Public Fisc while Maintaining Public Safety 
 

 

“[W]e have seized every opportunity for three decades to make punishments harsher on criminals.  We have elevat-

ed an untold number of misdemeanors to felonies, have pushed sentences higher through reclassification of crimes 

and the enactment of a wide assortment of penalty enhancements, and have eliminated parole for a long and ever-

expanding list of serious offenses…In fact, we have left very few areas of our criminal law untouched by a philoso-

phy devoted almost exclusively to harsher punishment of offenders.”  Professor Robert Lawson, PFO Law Reform, A 

Crucial First Step Toward Sentencing Sanity in Kentucky, 97 Kentucky Law Journal 1 (2008-2009). 

 

“Conservatives correctly insist that government services be evaluated on whether they produce the best possible 

results at the lowest possible cost, but too often this lens of accountability has not focused as much on public safety 

policies as other areas of government. As such, corrections spending has expanded to become the second fastest 

growing area of state budgets—trailing only Medicaid.”  From Statement of Principles, Right on Crime (2012). 

 

Kentucky has an acute need for significant additional resources.  Kentucky has a crying need for additional 

resources.  The most immediate is that of meeting its pension obligations.  According to the Pew Center on the 

states, “Today, Kentucky faces a $23.6 billion shortfall between what should have been set aside to pay future pen-

sion benefits and what has already been set aside. That sum is more than twice the revenue delivered by Ken-

tucky’s entire tax system in 2011.”  In addition, our state university system is grossly underfunded.  Our judicial 

system closed courthouse doors several times last year.  Medicaid continues to grow.  State workers have received 

virtually no raise for the past 10 years.  Simply put, we need additional resources to meet existing needs.  None of 

this is new.  Task Forces have been issuing reports over the past decade detailing both the needs and possible ave-

nues of relief, usually in the form of casino gambling, tax reform, or both. 

 

A source of money not yet considered is in our correctional system.  One source of additional revenue sel-

dom mentioned is in our correctional system.  Perhaps that is because we assume that we must incarcerate the 

number of people that we incarcerate because of the needs of public safety.  Kentucky spends almost $500 million 

per year to incarcerate and supervise 22,000+ inmates and over 41,444 (as of 2011) persons on probation and pa-

role. Kentucky spends an additional $244 million (as of the Auditor’s Report in 2005) on jails (for misdemeanants 

and pretrial detainees).  Over 19,000 persons in Kentucky are presently housed in our jails, including over 8000 

persons incarcerated for a felony offense.  Kentucky houses more felons in county jail than any other state except 

for Louisiana.  Almost 2% of the Kentucky population is in prison, jail, or on probation or parole.  One might as-

sume that surely this level of spending is necessary to guarantee public safety, particularly when there are so many 

other competing needs.  That is an erroneous assumption. 

 

We have increased spending by 4 times since 1990 without increasing public safety.  The Kentucky Asso-

ciation of Criminal Defense Lawyers believes that we can find additional resources through the cutting of correc-

tions costs.  We do not have to be satisfied with incarcerating 22,000 people at a cost of $1/2 billion per year.  One 

only needs to look to our recent past to discover the extent to which we have squandered our resources on incarcer-

ating our citizens.  Laws we have passed since the new Penal Code was written in the early 1970’s have dramatical-

ly increased the prison population and its costs.   In 1980, Kentucky incarcerated only 3723 inmates and spent only 

$28.7 million annually to do so.  Ten years later, Kentucky incarcerated 8824 and spent $129.1 million.  By 2000, 

Kentucky incarcerated 15,444 and spent $273.9 million. Today we spend almost $500 million, and have spent ap-

proximately $1.8 billion during the past four years.  This explosion in incarceration and spending on corrections 

was not in response to a crime wave; rather, it occurred because of laws we passed.   

 

What goes up can come down.  What if Kentucky set a goal to return to 2000 levels of incarceration and spending, 

or even 1990 levels?  Could we do so without compromising public safety?  Remember that at present our crime rate 

is no lower today than it was in 1970.  What are we accomplishing with this bleeding of the public fisc?  What could 

we do with $250 or $300 million dollars to resolve the pension crisis, or to treat drug addiction, or to fund fully our 

court system, or to lower tuition at our state universities, or to fund many of the other priorities we have?   

 

KACDL believes that we can pass reasonable legislation that would decrease prison costs while at the same time 

protecting public safety.  While some decrease in the crime rate is as a result of harsher sentencing policies, most of 

the decrease is not.  Harvard University sociologist Bruce Western has stated that increased incarceration accounts 

for only about 10 percent of the drop in crime rates, while William Spelman, a professor of public affairs at the Uni-

versity of Texas, believes that the figure is closer to 25 percent.  Most of the decrease is unrelated to increased in-

carceration.   

Con’t on following page 
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There are commonsensical ways to spend less while maintaining public safety.  KACDL believes that policy 

makers can find significant savings to lower the costs of incarceration while maintaining public safety.  Some or all of 

the following should be considered.   

 

Reclassify nonviolent felonies and misdemeanors. One of the primary means for lowering the incarceration 

levels and spending is through reclassifying existing offenses.  For example, at the national level “if only half 

of the 758,593 marijuana possession cases, and half of the 1,106,314 disorderly conduct, drunkenness, va-

grancy, and curfew and loitering arrests were diverted or treated as non-criminal violations, 932,453 cases 

across the country could be removed from the system, saving more than $1.5 billion per year…” Diverting 

and Reclassifying Misdemeanors Could Save $1 billion per year: Reducing the need for and cost of appointed 

counsel,” Professor Robert Boruchowitz (December 2010). 

Reduce the number of people sentenced to prison without consideration for parole until they have 

served 85% of their time.  In 1986 and again in 1998, the General Assembly passed the Violent Offender 

Act requiring the service of 85% of the sentence prior to eligibility for parole.  This statute has been amended 

several times and many more offenses have been added since 1986.  Every term another bill is filed that 

would create another “violent crime.”   

Reform PFO laws.  We now have 4098 persons in prison on the Persistent Felony Offender law, up from only 79 

in 1980.  According to University of Kentucky Law Professor Robert Lawson, PFO “supplies prosecutors with 

sentencing weapons that exist in very few states, inflates the prosecution's already extraordinary power over 

punishment, deflates the judge's role in that crucial decision, pushes some of the law's most important deci-

sions out of the sunshine and into the shadows, and, in conjunction with other sentencing weapons, elevates 

the risk of trial to almost intolerable levels. Exemplifying our undeniable enthusiasm for incarceration, it 

deserves a lion's share of credit for the inmate explosion that has overcrowded our prisons and done far worse 

to our jails.”   

Replace the death penalty with a life without parole sentence.  Kentucky has executed only one person 

involuntarily since 1976 when the modern death penalty was passed.  I have estimated in previous testimony 

that we spend anywhere between $5 and $10 million per year on this outdated penalty.  We have a life with-

out parole sentence that can be used to house safely those who have committed the most aggravated crimes.  

The death penalty cannot survive a cost-benefit analysis conducted in the light of day. 

Fund the public defender system.  Kentucky spends less than $300 per case to meet its constitutional respon-

sibilities to provide indigent citizens accused of a crime with a lawyer.  A fully funded public defender system 

is vital to ensure that only those persons who are guilty of the crime charged are placed into jail or prison.  

An excellent public defender system is a cost-effective way to hold down the costs of incarceration.   

Raise the theft limit to $1000.  A person can be imprisoned for five years at a cost of over $20,000 per year for 

shoplifting an item worth $500 or more.  Is it reasonable for our taxpayers to spend $100,000 to warehouse a 

person who steals a set of golf clubs?   

Decriminalize nonsupport.  Kentucky also houses many persons in our jails and prisons who fail to pay child 

support.  Once they are imprisoned, their families are often placed into the welfare system and no child sup-

port payments are made.  Should we warehouse mostly poor men at $20,000 for the failure to make child 

support payments?  Are there not better ways to ensure compliance with family responsibilities short of im-

prisonment?   

 

These are just some of the examples of potential savings available in our criminal justice system.   

Remember:  we have increased spending for incarcerating our citizens by 17 times since 1980.  Our crime rate is no 

lower than it was in 1970.  We have better things to do with hundreds of millions of dollars than warehouse our citi-

zens.  As we are scouring our budget for additional resources, let’s not forget this obvious choice. 

Ernie Lewis 

KACDL Legislative Agent 

Retired Public Advocate 


