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This column provides me the opportunity to express my thanks to all the people that 

assisted me during this year as your president. For someone who cannot administrate 

his way out of a paper bag, I’m glad to report that our organization is in the black and 

fulfilling our mission statement - promoting the fair administration of justice; striving 

to ensure that the constitutional and statutory rights of people charged with crimes in 

Kentucky are protected; and educating our members, the General Assembly and the 

public about issues pertaining to the criminal justice system. 

Special thanks to our Executive Director, Amber Greathouse, who keeps us up and 

running. She is always available to help our members find the answers to questions 

pertaining to our organization. I’d like to give a special mention to Frank Mascagni, 

who takes the time and effort to post informative emails, articles and court rulings to 

be distributed to the membership. 

Kudos to Will Zevely, Jerry Cox, Bob Lotz, Tucker Richardson, and many others for 

their time and efforts and preparation for our yearly regional seminars. I’m encour-

aged by the enthusiasm of our new members of the KACDL Board of Directors. As 

always there is an open invitation to all KACDL members to join the Board at our 

meetings, either to inform us about any problems or concerns that you believe our 

organization can address and remedy, or to further the goals of KACDL. 

Finally, I want to extend my gratitude to Dan Goyette, Ed Monahan and Ernie Lewis. 

These three gentlemen are the heart and soul of this organization - KACDL would not 

be the respected voice of criminal defense lawyers in this state without their efforts. 

  

Larry Simon, KACDL President 
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Jerry Cox becomes President of NACDL 

Washington, DC (July 29, 2013) Jerry J. Cox, of Mount Vernon, Ky., was sworn in on Saturday, July 27, as Presi-

dent of the National Association of Criminal Defense Lawyers  at its 56th Annual Meeting in San Francisco, Califor-

nia. Mr. Cox has previously served the Association as its President-Elect, First- and Second Vice-President, Treasur-

er, Secretary, and Parliamentarian, as well as on the Association’s Board of Directors.  

Speaking to the at the annual meeting of the NACDL Membership and Board of Directors in San Francisco, Mr. Cox 

outlined goals for the Association and defense bar during his term, including: 

 “We must expand our advocacy and our commitment to elevate the advocacy of the defense bar on behalf of our 

returning veterans.” 

 “I am determined to continue NACDL’s efforts to address disparity in the criminal justice system. I am proud 

that last year NACDL, with support from the Foundation for Criminal Justice, co-sponsored a major symposium on 

disparity. It is great timing that the publication of that report coincides with this meeting. That report provides a 

solid platform for new project and initiatives.” 

“We must work to implement NACDL’s policy that no person should ever stand before a court when liberty is at 

stake or when a conviction may be entered without the assistance of a fully qualified, adequately resourced lawyer.” 

In addition to the critical issues of fairness and justice for U.S. military veterans, racial disparity in the American 

criminal justice system, and the funding and independence of the constitutionally-mandated defense function, newly

-installed NACDL President Jerry J. Cox spoke to the need to continue to work to address the ongoing problems of 

draconian sentencing, including for juveniles; pre-trial justice issues; the innumerable collateral consequences of a 

criminal conviction and the importance of post-conviction restoration of rights; the disproportionate leverage of pros-

ecutors, its causes and the resulting ‘trial penalty’ that has led to a criminal justice system overwhelmingly adminis-

tered via the ‘plea bargain’; and the critical importance of support for the Foundation of Criminal Justice. 

 

Prior to the swearing in, Ed Monahan made these remarks to the NACDL Board. 

A marathon of service for those in need: the heart and soul of Jerry Cox 

Life is too often complex and mysterious…but there are some things we know well.  For instance: 

1. Good criminal defense lawyers make a difference for clients. 

2. Moral leaders influence all they touch for the better. 

Jerry Cox has spent a lifetime making a difference for people, a difference for organizations and for the liberty we all 

cherish and champion. 

It has been a privilege for me to work with Jerry Cox over 40 years. Let me tell a bit about him. 

HAPPY NEW YEAR 2014   

 

2013 August cover of the Champion 
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HAPPY NEW YEAR 2014  

Jerry began to practice law in 1968. He and his law partner, Carl Clontz, did all the public defender work in Rockcas-

tle County for a fixed $4,600 a year. In that work he not only represented individual indigent clients, he worked to 

make the county system of justice permanently better starting with making sure clients received preliminary hear-

ings and making the county pay for the transcription of the preliminary hearings as the result of his lawsuit against 

the county. 

His legal service has often come at his own expense. In 1992 he represented Alan Cushman in a week long capital 

trial after a conflict public defender was suspended from the practice of law. He has been on the board of the KY Asso-

ciation of Criminal Defense Lawyers since 1994 and was its President in 1997. He continues as one of the most active 

board members of the association. For over a decade, he served as faculty on the KY state public defender week long 

litigation institute. He has taught defenders on prosecutorial misconduct and trained on his DUI specialty across 

Kentucky. He has been a member of KY’s statewide public defender board, the Public Advocacy Commission, since 

1999 and has chaired it since 2010. He does not miss a meeting. Jerry provides important steady support and advice 

as he works to protect the professional independence of KY defenders while seeking adequate funding for the program 

through meetings with the Governor. 

He is interested in sustaining progress over the long haul. He began the life membership endowment when the Ken-

tucky Association of Criminal Defense Lawyers was beginning and he’s taken responsibility since for managing those 

assets. He served as President of the Kentucky Bar Association’s Bar Foundation with great success. He serves as a 

Trustee of the NACDL Foundation for Criminal Justice, which is NACDL’s charitable foundation.  The foundation 

supports much of NACDL’s reform work. These are the activities of a leader who is shaping the future. 

A decorated veteran of the Vietnam War, Jerry lives in Mt. Vernon. It has a population of 2,480. Jerry once said, “I 

am a small man from a small town with a great passion for justice.” I disagree. Jerry is a great man with a big heart 

who commonly does what helps people, and he has been doing this for decades.  

Successful leaders not only excel at their professions they contribute to their communities. Jerry started and coached 

a high school swim team, he served on the boards that started youth baseball and football in his county, chaired the 

county health department board for decades, was a trustee on the Berea College Board. 

For good reason, the Old Testament ends with the books of the prophets. Prophets see things others are not aware of. 

Prophets call the community to confront hypocrisy and injustice and to go to a better place. Jerry rails against the 

injustice of pretrial confinement, lack of full discovery, sentencing that is too harsh, prosecutorial misconduct, the 

idolatry of rules over fairness. He knows that the criminal justice system without justice is just a system..  

Jerry Cox runs marathons across the country. Jerry’s criminal defense, public defender and community work is a 

marathon of service over four decades. It continues today as Jerry takes office as the President of the nation’s largest 

criminal defense body which leads the way for practitioners where he will be a prophet of justice. Like Amos of 2700 

years ago, Jerry thunders “let justice surge like waters, and righteousness like an unfailing stream.” (Amos 5:24) Jer-

ry Cox has advanced justice in the Commonwealth of Kentucky and now his sights are on the nation. 

On July 27, 2013 in San Francisco California 

Kentucky Public Advocacy Chair Jerry Cox 

takes the oath of office administered by        

Kentucky Public Advocate Ed Monahan as   

Jerry is installed as NACDL President 
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HAPPY NEW YEAR 2014  

 

 

27th Annual KACDL Conference & Criminal Defense Seminar Wrap-Up 

Approximately 60 people attended the 27th Annual KACDL Conference and Criminal Defense 
Seminar in Louisville, KY on Friday, November 1, 2013.  Those in attendance heard an excellent 
group of speakers.   Featured speakers Martin Pinales discussed ethics and Andrea Lyon spoke on 

Trying a Confession Case.   Case Decisions and Recent Developments in the Appellate Courts were 
discussed by Chief Justice Minton, Justice Abramson, and appellate judges Maze and Clayton.  

Senator Robin Webb and Representative Johnny Bell joined KACDL Legislative Agent Ernie Lewis 
and KACDL President Elect Guthrie True on the legislative panel.  Plans for the 2014 KACDL 

Annual Conference are already being discussed.  We hope you’ll plan to attend. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Ernie Lewis, Senator Robin Webb, Rep. Johnny Bell and Guthrie True 
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HAPPY NEW YEAR 2014  

2013 KACDL AWARD WINNERS 

KACDL Public Policy Award 

Presented to a member of the legislative or executive 
branches of government who has established and/or 
implemented public policy that protects individual liber-
ties, ensures a fair process, and guarantees reliable 
results in criminal cases. 

2013 Recipients:  Rep. Johnny Bell (D-Glasgow) and Sen. 
John Schickel (R-Union), Kentucky General Assembly 

KACDL Juvenile Justice Award 

Presented to a member of the bar in recognition of outstanding contributions to and 
exceptional achievement in the development of juvenile law and the representation 
of children in delinquency and transfer proceedings, as well as in matters involving 
status offenses and detention. 

2013 Recipient:  Chip Rogalinski, Department of Public Advocacy 

KACDL Frank E. Haddad, Jr. Award 

Presented to a criminal defense lawyer in recognition of exceptional professional 
achievement that has had a profound effect and sustained impact on the protection 
of the constitutional rights of citizens accused or convicted of a criminal offense. 

2013 Recipient:  Daniel T. Taylor III, Esq., Louisville, KY 

KACDL Media Award 

Presented to a reporter, editor, author or organization that has informed Ken-
tucky citizens about the critical constitutional roles of criminal defense law-
yers, public defenders or criminal defense organizations in ensuring the indi-
vidual liberties guaranteed by our Bill of Rights. 

          2013 Recipient:  University of Louisville Law Review 

Rep. Johnny Bell with 

Larry Simon 
Sen. John Schickel 

receiving the KACDL 

Public Policy Award 

Chip Rogalinski 

Daniel T. Taylor III 

Dean Susan Duncan and guest 
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 December 2013 Federal Practice Tip 

-Willis Coffey 

The use of investigators and other experts is vastly underutilized in federal court practice. 

Generally in all cases in which trial is likely I hire an investigator to locate and interview 

as many potential witnesses as possible. In many instances it is a good practice to have 

the expert go (with counsel) to examine the scene of the alleged offense as well. This is 

particularly helpful in those cases when you want a witness other than a law enforcement 

officer to describe the scene or any component thereof at trial. I have never had an in-

stance when I regretted retaining an investigator or other expert. For indigent defendants 

18 U.S.C. 3006A(e) describes the procedure (ex parte motion) and monetary limits ($2,400) 

which can be approved by the District Court. All requests above the cap must be approved 

by the Circuit. 

2014 GENERAL ASSEMBLY IS UPON US 
 

The long session.  The 2014 General Assembly will begin on January 7 and will run for 60 days 

over four months until it adjourns on April 15th.  This is the “long” session, called that for the even 

year when among other things the budget for the following biennium is determined.  The budget 

will dominate during January and February in particular, with numerous “budget review subcom-

mittee” meetings.  Generally the Governor announces his budget mid-January, the House passes its 

budget in early March, the Senate follows several weeks later, and then the conference committee 

begins and the final figures are set.  Early indications are that there will be no new revenues, that 

there is “little sentiment” for the tax reform that has been called for over the past 15 years, that 

there will be a call for casino gambling to fill the gaps, which will be rejected, and that ultimately a 

bare bones budget will be passed.  On a weekly basis the House and Senate Judiciary Committees 

will meet to discuss the many bills proposed that have been referred to their respective committees. 

 

Juvenile Task Force.  The primary effort over the past year during the interim has been the 

meeting of the Juvenile Task Force.  Actually, the Task Force is in its second year.  It has one more 

meeting to go before it will close its books.  Their recommendations will turn into a piece of legisla-

tion that, if the process used during HB 463 is followed, will be announced sometime in mid-

January.  The Task Force has used much of the same format used by the 463 Task Force, with 

much information being provided by PEW and other experts all the while relying upon hard data.  

Recommendations have not been made as of yet.  Early indications are that there will be recommen-

dations to alter significantly our status offender system, that there will be increased emphasis on 

evidence based practices, that there will be an effort to differentiate between the time spent in de-

tention based upon the severity of the offense, and that there will be changes to how long a juvenile 

will spend in a facility.  There has been strong sentiment expressed for “imprisoning” far few juve-

nile offenders and providing services to those juveniles in the community.   
Con’t on page 8 
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            DEALING WITH DUI REFUSALS 

         

What constitutes a refusal to take a chemical test?  The answer is found in KRS 189A.005 (5). Refusal means de-

clining to submit to any test or tests legitimately requested by the officer.  Declining may be either by word or act. 

 The only breathalyzers that are subject to refusal are those installed, tested and maintained by the Common-

wealth for that specific purpose at a police station or detention facility. KRS 189A.104  

Refusals must occur at the site at which blood alcohol testing is to be administered.  

KRS 189A.005 (5). This means that telling an officer that you are not going to take the test prior to that time does 

not count. This could include telling the officer that you are not going to take the test when he was administering 

field tests to you.  This also covers the Defendant saying he would not take the test while being transported to the 

police station to the testing site.  

Preliminary breath tests (PBT) are not subject to refusals.  KRS 189A.104. 

Frequently, a defendant will blow a deficient sample. The ticket on the Intoxilizer will print out “deficient sample 

alcohol present.” This means the defendant has not blown enough of a sample into the machine to obtain a valid 

reading. Basically, the Defendant has not given a deep lung sample. This is not a refusal in and of its self. By stat-

ute, the office must transport the Defendant for a blood test.  He must again read the implied consent to the De-

fendant. If the Defendant refuses the blood test, only then, is it a refusal. 

Blood testing is generally done at a hospital. Before the hospital staff will draw blood, they require the Defendant 

to sign a wavier of liability form. If the Defendant refuses to sign this form, blood will not be drawn and the officer 

will mark this as a refusal. This is not a refusal as the Defendant never has to waive liability. Transportation 

Cabinet vs. Driver, 828 SW2d 666 (KY App 1992).   

In the past, the Kentucky Supreme Court in Beach v. Commonwealth, 927 SW 2d 826 (KY 1996) has held that the 

police officer may choose any and all tests in his discretion. This certainly seems to be in conflict with KRS 

189A.103 (5) which suggests blood and urine testing may only occur when evidence suggests that something other 

than alcohol is involved. In a new case Duncan v.Commonwealth, 2011 CA 000636 DG, 2013 WL3816017 (2013)

the Court of Appeals has ruled that breath testing is once again the test to given unless there is some indication 

that other substances are involved. Duncan is on Discretionary Review to the Supreme Court and is not final. 

Duncan cites Missouri v. McNeely, 133 S.Ct. 1552 (2013).  The significance of Duncan is you can’t have a refusal of 

a test which is not authorized by law.  If no drugs are indicated, and a refusal occurs for blood testing, this is not a 

refusal.  

Dealing with refusals in trials is a different issue. If there is some valid explanation for the refusal then juries are 

inclined to not treat the refusal as an admission of guilt.  The Commonwealth can obviously and will obviously 

argue that the refusal is an admission of guilt. The statement generally is “if he didn’t have that much to drink he 

would take the test” Commonwealth v. Hager, 702 SW2d 431 (1986) allows this argument. Valid reasons to not to 

take the test are things such as newspaper articles or other written materials suggesting that the machines are 

unreliable;  friends who have had bad experiences with these machines and said never take them; talk shows 

where the advise is to not take breath tests or similar reasons.  Bad reasons are statements by the Defendant to 

the police officer that I know I can’t pass or why should I take this test because I know I am guilty. 

Generally speaking, refusals are the best cases to try.  Without a number, a DUI trial becomes an opinion crime.  

Missouri v. McNeely (April 17, 2013) 

“In short, while the natural dissipation of alcohol in the blood may sup-

port a finding of exigency in a specific case, as it did in Schmerber, it 

does not do so categorically. Whether a warrantless blood test of a 

drunk-driving suspect is reasonable must be determined case by case 

based on the totality of the circumstances.” 



 8 

Prefiled bills.  At the time of this writing in late November, there have been 21 prefiled criminal justice bills.  

Ultimately, there will be more than 100 criminal justice bills, far more than any other policy area.  Many of the 

prefiled bills are ones that we have seen before, some of them many times.  There are several DUI bills—one to 

lower the per se level to .05, another oft-filed bill to expand penalties, and a third to substitute ignition interlock 

for hardship licenses.  A bill that might finally succeed this session if early publicity is any indication would in-

clude dating relationships in the protective order system.  A bill we have not seen before would require a war-

rant for the use of a drone by law enforcement.  Rep. Crenshaw has again filed the bill to restore the right to 

vote to persons with a felony conviction, a bill KACDL has supported many times.  Rep. Watkins has filed his 

bills again that would raise the threshold for felony theft to $1000, another that would require a life without 

parole sentence for three or more Class A and B felonies, and a third that would lower numerous felony posses-

sion statutes to the misdemeanor level.  Rep. Owens has filed an interesting felony expungement bill that de-

serves our strong support.  This bill, now styled as BR 177, would allow for an expungement of a Class D felony, 

as past bills have done.  However, it goes further to allow for an expungement of a charge that was referred to 

the grand jury and where the grand jury failed to act for 12 months.  An expunged felony would restore the 

right to vote.  It would make it unlawful to discriminate in employment decisions against one whose felony had 

been expunged. 

 

KACDL priorities.  KACDL’s top priority has always been to defeat or improve bad pieces of criminal justice 

legislation.  Among those is a bill not yet filed—to create a virtual felony murder of the sale of heroin, cocaine, 

or meth resulting in an overdose death.  We need to gear up to defeat this unwise piece of legislation.  In addi-

tion, I have testified to the following priorities for 2014: 

 

Pass a felony expungement law. 

Pass a constitutional amendment to restore voting rights to nonviolent convicted felons. 

Raise the theft and receiving stolen property limits to at least $1000.  Since that time, we have increased 

the proposed threshold to that in the South Carolina statute--$2000. 

Restore balance to our criminal justice system by reforming our PFO laws. 

Restrict the violent offender laws to those who have committed truly violent crimes and lower the          

mandatory minimum from 85% to 50%. 

Implement the Kentucky Death Penalty Assessment Team Recommendations. 

Eliminate revocations for violations of probation and parole conditions and substitute graduated sanctions 

and treatment.  Restrict technical violations of parole to 90 days. 

Shift felony classifications downward. 

Reconstitute a more robust Criminal Justice Council to begin a conversation about substantial reform,    

including reform of the Penal Code. 

 

KACDL Legislative liaisons.  I want to thank all of those who have volunteered to be a legislative liaison dur-

ing the 2014 General Assembly.  We now have someone who has agreed to contact their Representative or Sena-

tor on a Judiciary Committee.  The way it will work is that sometime in December or January the KACDL Leg-

islative Policy Committee will meet and determine KACDL positions on proposed legislation.  Then during the 

session, when a major piece of legislation is pending, I will e-mail the legislative liaisons and ask them to con-

tact their legislator.  At other times, I will ask the entire membership of KACDL to weigh in with a phone call or 

e-mail on particularly important pieces of legislation.  I will continue to monitor all 

legislation, speak with individual legislators, and attend all meetings of the judici-

ary committees and will testify where appropriate. 

Ernie Lewis, KACDL Legislative 

Agent, can be reached at 502-545-3142 

or ernie.lewis@gmail.com 

 

Con’t from page 6 
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Law Review Receives 2013 Media Award 
Posted November 4th, 2013 by Virginia Mattingly  

The University of Louisville Law Review is pleased to announce that it received the 2013 Media Award from 
the Kentucky Association of Criminal Defense Lawyers (KACDL) in recognition of the inaugural edition of the Uni-
versity of Louisville Law Review Online in which a series of six articles commemorating the 50th anniversary of the 

landmark Gideon v. Wainwright decision were published.  The award was presented during the Association's 27th 

Annual Criminal Defense Law Seminar and Conference on Friday, November 1, 2013, at The Galt House Hotel.  
Present to receive the award on behalf of the law school and the Law Review were Dean Susan Duncan and B.J. 

Hardy, Volume 52 Editor in Chief.  These pieces were written in connection with this summer's program at the Ken-
tucky Bar Association's Annual Convention, “The Gideon Decision: Constitutional Mandate or Empty Promise?  Does 

the 50th Anniversary of the U.S. Supreme Court Decision Deserve a Celebration?”  These award-winning articles 

are available online. 
 

The KACDL Media Award is presented to a reporter, editor, author, publication or organization that has informed 
Kentucky citizens about the critical constitutional roles of criminal defense lawyers, public defenders or criminal 

defense organizations in ensuring the individual liberties guaranteed by our Bill of Rights.  The Awards Committee 
unanimously agreed that the law school, the law review, its editors and staff were richly deserving of this recogni-

tion for focusing attention on the importance of the right to counsel in our system of justice and the continuing 

challenge of making the mandate of Gideon a meaningful reality in our courts.  
 

The launch of the new online component in late-May culminated more than a year of planning and development by 
the Editorial Boards for Volumes 51 and 52.  The University of Louisville Law Review Online will serve as a comple-

ment to the Law Review's print edition.  Created by the Editorial Boards for Volumes 51 and 52, the online compo-

nent is intended to facilitate robust discussion of our print content and prompt commentary on timely issues of law 
and policy, recent judicial decisions, and legislative developments.  It will feature works from accomplished practi-

tioners, judges, professors, and students alike, offering non-traditional law review articles, responsive essays, case 
reviews, book reviews, and other commentary.  Online exclusive pieces will be published on a rolling basis under 

an expedited editorial schedule that facilitates timely responses to hot-button issues. 

 
In addition to publishing online exclusives, the Law Review Online is also the official web presence of the University 
of Louisville Law Review.  The website features over 1,150 pages of archived content from print issues of the Law 
Review, available at no charge, and provides the most up-to-date information about the Law Review's publications, 

membership, events, and initiatives.  

Check us out at 

www.kacdl.net 

http://www.law.louisville.edu/faculty/virginia_smith
http://www.louisvillelawreview.org/onlinecontent/52
http://www.louisvillelawreview.org/onlinecontent/52
http://www.louisvillelawreview.org/onlinecontent
http://www.louisvillelawreview.org/
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ANNUAL FORUM ON CRIMINAL LAW REFORM 

-Larry Simon 

On November 15, I had the opportunity to attend and participate on a panel at the Second 

Annual forum on Criminal Law Reform, presented by the KBA Criminal Law Section and the 

UK College of Law. The topic was Death Penalty prosecutions in Kentucky and the ABA 

Kentucky Death Penalty Assessment Report. Many thanks to KACDL board member Ed 

Monahan for his extensive planning and great work on making this forum (which involved law 

professors, state legislators, judges, prosecutors and criminal defense lawyers) a reality. 

The highlights for me included the presentations of Professors Stephen B. Bright and 

Marla Sandys. Professor Bright, well-known as president and senior counsel at the Southern 

Center for Human Rights, gave the keynote address, in which he made irrefutable arguments for 

the elimination of the death penalty in America. Professor Sandys of Indiana University, who 

also works in the Wrongful Conviction Clinic at their law school, shared her research results that 

detailed the misunderstandings Kentucky jurors have about the written instructions that are 

currently used in our Circuit Court’s capital prosecutions. 

Like any major project involving modern technology, KACDL has unfortunately experienced a delay in fully 

implementing our listserv. We hope to have it operational in the next few weeks. In the meantime, our mem-

bers may continue to use the email system that has been in place in order to communicate with other mem-

bers, make inquiries on legal questions and comment on issues pertaining to the defense of our clients. Make 

sure that we have your current email address. In this regard, recently there was a meeting of DUI defense 

practitioners from Louisville in which the need to effectively communicate information about court rulings, 

police officers’ availability to testify at trial, and suppression issues was discussed. Since many of these de-

fense lawyers are KACDL members, I did then and do now recommend renewing your membership and en-

couraging the other lawyers to join. Use this listserv as your best tool to share valuable information and get 

the help and collective feedback that our statewide membership offers. 

KACDL ListServ UNFINISHED BUSINESS 

-Larry Simon 

If you have a request for 
assistance of if you would like to 
join this Committee, Contact Larry 
at: LARRYLAWYERGUY@AOL.COM, 
Simon Law Office, 510 West 
Broadway, Ste. 805, Louisville, 
Kentucky 40202; 502-589-4566; 
Fax: 502-583-3392 

mailto:LARRYLAWYERGUY@AOL.COM
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.More funding for private conflict counsel sought 

KACDL and KBA ask Governor for support 

-Ed Monahan 

Based on the Kentucky Bar Association’s study chaired by KACDL’s Bill Johnson, the Kentucky Department of Pub-
lic Advocacy is seeking an increase in money provided to private criminal defense attorneys doing conflict work 
for cases DPA is unable to handle. 

The proposal for additional funds would provide vital funding to local private attorneys to handle conflict cases, 
improving efficiency and reducing costs to county jails and criminal justice system. To meet current needs, 
$5,682,375 each year of the biennium is being sought. 

Kentucky Bar Association evaluation and recommendations. The KBA Board of Governors unanimously adopted 
a resolution at its November 18, 2011 meeting endorsing findings and recommendations that call for the Gover-
nor and the General Assembly to improve the system for the representation of indigents in conflict cases.  The 
nine recommendations relate to the funding and structure of the system, including allocation of an additional 
$5+ million to implement changes that will bring the system into compliance with the ethical and constitutional 
requirements of the KY Supreme Court and with the professional standards set out by the ABA.  

The Kentucky Association of Criminal Defense Lawyers formally endorsed the KBA recommendations. 

In a December 6, 2013 letter to Governor Steve Beshear, KACDL President Larry Simon said, “We urge you in your 
2014 biennial budget request to the General Assembly to support the November 29, 2011 Findings and Recom-
mendations of the Kentucky Bar Association’s Task Force on the Provision and Compensation of Conflict Counsel 
for Indigents by providing a request for sufficient funding to ensure adequate compensation to allow attorneys 
the time and resources necessary to competently represent their contracted indigent clients in capital and non-
capital cases.” This reiterates the KACDL Resolution of November 29, 2011 expressing support. 

President Simon also said, “Kentucky remains vulnerable to legal action, which has been successful in other 
states, challenging the constitutional adequacy of both the level of funding and the fixed cap. In Jones v. Com-
monwealth, 457 S.W.2d 627 (Ky. 1970) Kentucky’s highest court recognized that “[s]ince the providing of counsel 
for indigent defendants in criminal prosecutions in the state courts is an obligation imposed on the state by the 
constitutions it would appear that the payment of reasonable compensation to such counsel would be in the cat-
egory of an essential governmental expense,” and that “it would seem that the state would be left with the 
choice either of not prosecuting indigents or of providing compensation for appointed counsel.”  

  The burdens of the current system fall on counties, courts, and indigent defendants. The lack of adequate 
funding for conflict cases costs counties and the criminal justice system tangible money because local lawyers 
doing cases with negligible compensation are unable to devote the time to insure timely, efficient processing of 
the cases. County jails pay more money because clients remain in jail longer. Courts cannot advance dockets as 
quickly as preferred and more continuances are required.  Indigent defendants who are entitled to counsel have 
to wait for their case to be resolved.   

The current system is cracking. Complications across the state are increasing. Judges have expressed concerns 
about the delays in conflict cases, either because DPA attorneys have to travel from other offices or because DPA 
cannot find a local attorney willing to take a case quickly enough.   There have been some complaints about the 
quality of the conflict attorneys willing to work for DPA’s inadequate rates.  In one case, the Court of Appeals 
found a conflict attorney’s representation to be so inadequate that his client was given a new trial. In another 
case, a Circuit Judge has required DPA to hire a private conflict attorney after prohibiting DPA from using full-time 
staff in a capital case despite DPA’s assurance that ethical concerns were being met.     

Con’t on next page 
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DPA conflict compensation to local lawyers is highly inadequate. In FY13, courts appointed DPA to 15,158 cas-
es that created a conflict of interest, meaning that the client was entitled to a different attorney than the one 
DPA would normally assign.  In 3,858 of these cases, DPA was required to find counsel outside the local office.  
Most were assigned to private attorneys who enter into contracts with DPA for a single case or a number of cas-
es at a capped amount, e.g., $250 for a misdemeanor, $500 for a felony.  On average, these cases, most of 
which are felonies, were compensated at $384 per case.   

Many private attorneys view DPA conflict cases as pro bono cases in light of the minimal compensation by DPA.  
Given that many of these cases involve multiple court and jail appearances, travel, support staff time and re-
sources, and the significant other time requirements involved in defending a criminal case, private attorneys are 
hardly compensated at all for their work for indigent defendants.  This is especially true in cases of a serious 
nature, such as homicide, where pretrial motions proceedings and trials involve several court appearances and 
several hours of investigation and preparation. 

Internally handled conflicts through an adjoining DPA office increase costs to counties, courts and DPA. In 
hundreds of cases in FY13, conflict cases were assigned to attorneys in other DPA offices who could travel for 
court dates, investigation, and client meetings.  While this option provides for coverage by full-time public de-
fenders, it only adds to delays in cases being processed thus increasing costs to counties and courts, and to DPA. 
Once travel and communication expenses are considered, this method of covering conflict cases provides no 
real savings over assignment of private counsel. 

Given the low level of compensation provided, many private attorneys are unwilling to accept cases. Among 
those who do, many are unable to provide the level of service an indigent criminal defendant deserves.  Cases 
where a conflict of interest exists, through no fault of the defendant, are often handled with less professional-
ism than cases where no conflict exists.  “Inevitably, economic pressure must adversely affect the manner in 
which at least some cases are conducted.” Jewell v. Maynard, 383 S.E.2d 536, 544 (W.Va. 1989). This under-
mines the reliability of the process for these defendants. 

KY’s current conflict system is unconstitutional and vulnerable to disruptive legal challenge.  

Lawyers employed in the circuit public defender office in the same judicial circuit may not represent co-

defendants when a single lawyer would have an impermissible conflict of interest in doing so. In re Formal Advi-

sory Opinion 10-1, 744 S.E.2d 798, 800 (GA 2013). “We realize that the professional responsibility of lawyers to 

avoid even imputed conflicts of interest in criminal cases pursuant to Rule 1.10(a) imposes real costs on Geor-

gia’s indigent defense system, which continually struggles to obtain the resources needed to provide effective 

representation of poor defendants as the Constitution requires. See Gideon v. Wainwright, 372 U.S. 335, 83 

S.Ct. 792, 9 L.Ed.2d 799 (1963). But the problem of adequately funding indigent defense cannot be solved by 

compromising the promise of Gideon.” 

Flat fee arrangement in capital case was a conflict of interest that adversely affected the client requiring a re-
versal of the convictions.  State v. Cheatham, 292 P.3d 318, 340-41 (KS 2013).  

Attorney represented two codefendants who had adverse interests in forged check case; later, pleading defend-
ant was a witness in trial of the non-pleading defendant. Attorney publicly reprimanded and assessed costs of 
$2,395.23. Mattingly v. KBA, 364 S.W.3d 171 (Ky. 2012). 
 
 

Con’t on next page 
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In Simmons v. State Public Defender, 791 N.W.2d 69 (Iowa 2010), the Court determined that a “fee limitation,” or 
a “hard-fee cap” on the amount paid to a conflict attorney handling a public defender-assigned appellate case im-
permissibly undermined the right of indigents to effective assistance of counsel, and if enforced, would cause a 
“substantial chilling effect” on the constitutional rights of criminal defendants.  Hence, the fee limitations were 
struck down.  The court’s logic was that: a) the state has an obligation to pay for the cost of representation of an 
indigent person, b) each defendant has a right to an effective lawyer, and c) fee limitations could compromise the 
effectiveness of a lawyer.  

Though Kentucky courts have not passed upon the validity of the fee caps in DPA contracts, the KBA  has opined 
that “set fee” arrangements in the insurance defense context violate Kentucky’s Rules of Professional Responsibil-
ity.  See KBA E-368.  The Kentucky Supreme Court affirmed that opinion, noting that such an arrangement allows 
“the insurer to constrain counsel for the insured by, in effect, limiting the defense budget—a practice that Re-
spondent cautioned, in E–331, could create ethical problems similar to those herein.”  American Insurance Ass’n v. 
Kentucky Bar Ass’n, 917 S.W.2d 568, 572 (Ky. 1996).  Consequently, there is a concern that the fee “cap” – which 
contains many of the same elements that concerned the Kentucky Supreme Court, may eventually be found to be 
unethical. 

Finding $20-25/hour with $1,000 cap too low:  “Perhaps the most serious defect of the present system is that the 
low hourly fee may prompt an appointed lawyer to advise a client to plead guilty, although the same lawyer 
would advise a paying client in a similar case to demand a jury trial…. Inevitably, economic pressure must adverse-
ly affect the manner in which at least some cases are conducted.” Jewell v. Maynard, 383 S.E.2d 536, 540, 544 
(W.Va. 1989). 

President Simon closed his letter to Governor Beshear by saying, “We understand the limits of available fund-
ing. However, this is a problem that has a considered recommended solution that is better addressed through 
increased funding rather than disruptive legal challenges.” 

Ed Monahan is the Public Advocate of Ken-

tucky and a past president of KACDL.  He can 

be reached at following email address: 

ed.monahan@ky.gov 


