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Greetings, and welcome to 2015.  My name is Bill Deatherage; I practice 

law in Hopkinsville, Kentucky; and, it is my privilege to serve as Presi-

dent of the Kentucky Association of Criminal Defense Lawyers for 2015. 

 

There is much to be done.  The Kentucky General Assembly convenes in 

early 2015, and there is pressure to pass a heroin bill.  Several of the 

proposed bills increase the penalties for trafficking in heroin, and they 

lower the quantity required for being found guilty of trafficking.  Many 

provisions of the proposed bills seem to conflict with the purpose and 

spirit of HB 463, which was passed just four years ago.  It is anticipated 

that many other criminal law bills will be proposed during the 2015 

Legislative Session.  KACDL intends to have input into those bills with 

the hope of making them as fair as possible to all concerned, including 

the criminally accused. 

 

KACDL intends to sponsor several seminars across the Commonwealth 

during 2015, and we hope to make them informative, affordable, and convenient. 

 

KACDL's annual meeting and seminar will be held during the fall of 2015.  We are scheduling 

presenters who will provide useful information on current topics that will benefit those of us who 

represent the criminally accused in the Commonwealth.  You will find the seminar well worth 

your time. 

 

The KACDL list serve is up and running, and we want to get more members involved in the ex-

change of ideas and information.  The list serve can be a valuable asset and a useful tool for all 

members of KACDL. 

 

Also, KACDL is developing a brief bank for the benefit of our members.  The brief bank is anoth-

er valuable resource, which can benefit our practice and our clients.   

 

KACDL needs your help and your support.  If you are not a member, please join us in our efforts 

to promote fairness in the enforcement of the criminal laws of the Commonwealth.  Your mem-

bership is important, as it makes us a stronger organization.  The more members we have, the 

stronger our voice becomes.  The stronger we become, the more our voice will be heard. 

William Deatherage 
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WHAT HEROIN BILL WILL PASS IN 2015?  

 
It is clear that some sort of bill addressing what is being described as an “epidemic” of heroin 

overdoses will pass in the 2015 legislature.  At the time this article is written, just prior to the 

start of the session, there have been eight bills prefiled in both the House and Senate.  Some 

have prefiled bills that resembled the troubled Senate Bill 5 from last session.  Others have pre-

filed bills that address smaller pieces of the heroin puzzle.  KACDL has taken the following posi-

tions on these bills.  Stay tuned as the session begins and you are asked to contact your legisla-

tor as we see which bills begin to move.   

 

Notice to Commonwealth’s Attorney and law enforcement.  KACDL agrees with the pro-

visions in the prefiled bills requiring notice by coroner’s and medical examiners officers to prose-

cutors and law enforcement of all suspected Schedule I overdose deaths. 

 

Justice Re-investment.  KACDL is also in favor of capturing money saved from HB 463 imple-

mentation and using it for KY-ASAP treatment programs operating in county jails and in com-

munity mental health centers specifically focusing on treatment for heroin addicts.   

 

Substance abuse treatment benefits through Medicaid.  KACDL agrees with the expan-

sion of benefits under Medicaid in order to provide treatment for heroin and other opiate addicts 

and abusers.   

 

Wide availability of naloxone.  This is one of the most important things that the General As-

sembly can do in 2015.  KACDL vigorously supports providing naloxone to law enforcement and 

fire fighters, and to allow doctors to write prescriptions to persons who have heroin addicts in 

their families.  This will save lives. 

 

Good Samaritan immunity.  KACDL endorses the policy of providing an incentive to someone 

who calls law enforcement in order to save the life of an overdose victim.  This can be done in 

many ways.  KACDL supports providing immunity for possession of a controlled substance or 

possession of drug paraphernalia to “Good Samaritans” who contacts law enforcement, emergen-

cy medical services, or others in order to report a possible overdose.  Immunity would ensure the 

person making the call will not be prosecuted for trying to save the life of the person he is with.  

An immunity provision is contained in BR 303, for example.  The “defense” provided in other 

bills such as BR 164 is uncertain as to its meaning and would not be as effective as immunity.  It 

is unclear if the defense would be an element of the offense, or if the defendant would have the 

burden of proving the defense.  The third alternative, deferred prosecution, as in BR 59, will not 

be an effective incentive to the Good Samaritan.  Deferred prosecution would soon be recognized 

as a false promise.  Deferred prosecutions are completely in the discretion of prosecutors, and 

the majority of prosecutors are not utilizing deferred prosecutions.  Making this a deferred pros-

ecution would not save lives once the word gets out that prosecutors aren’t granting deferred 

prosecutions.   

 

Penalties for trafficking in heroin.  Many of the prefiled bills raise the penalties for traffick-

ing in heroin as well as lowering the quantity required for being found guilty of trafficking.  This 

is occurring only four years after the passage of HB 463.  Many of the proposed bills would sig-

nificantly undercut the strides made in HB 463 by merging peddlers and true traffickers.  Most 

persons selling heroin are not major traffickers but are rather addicts providing heroin to friends 

and acquaintances.   
Con’t on following page 
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KACDL believes that even HB 463 failed to differentiate sufficiently between the peddler and the 

high level trafficker by setting the trafficking level at only 2 grams.  The bills which eliminate 

even this distinction would go back to the days of incarcerating hundreds of addicts of transfer-

ring small amounts of heroin.   

 

One common justification heard by some is that persons are leaving Ohio and coming to Ken-

tucky to traffic in heroin because Ohio law is strict while Kentucky law is more lenient.  That is 

not the case, however. Ohio laws differentiate significantly between the true trafficker and the 

peddler by establishing quantities of the drug that carry additional time in prison.  For example, 

in Ohio, trafficking in 10 to 50 grams carries a 2-8 year sentence.   5-10 grams carries 9 to 36 

months.  But trafficking in less than 1 gram carries 6 to 12 months.  Does it make sense to leave 

Ohio where one faces 6 to 12 months to sell small amounts of heroin in Kentucky where one faces 

1-5 years for less than 2 grams, or 5-10 years for 2 grams or more?  If the Ohio trafficker is the 

target of any change in the law, it makes sense to establish laws carrying more time for larger 

quantities of heroin.   

 

Likewise, another neighboring state, Indiana, has quantity levels similar to Ohio.  There less 

than 3 grams requires a minimum of 1 year. 3-10 grams requires a minimum of 2 years.  10-28 

grams requires a minimum of 3 years.  Over 28 grams requires a minimum of 10 years.   

 

KACDL believes that reducing the quantity of trafficking in heroin back to pre-HB 463 levels will 

undercut HB 463 significantly and contribute to the growth of our prison population and the con-

tinued misuse of public funds.   Already Kentucky is incarcerating 7 times what it was only 30 

years ago.  Today Kentucky is spending over $500 million per year on incarceration costs, when it 

was spending only $200 million in 2000, and only $9 million in 1972.  By reducing the quantity of 

heroin trafficked required to constitute a Class C felony, Kentucky will bake in the continued in-

crease in the numbers of prisoners as well as increased prison costs.   

 

KACDL would support differentiating between the “king pins” of heroin sales and low level ped-

dlers.  KACDL suggests that the 50 grams of heroin level established in Ohio would be a reasona-

ble quantity to differentiate between the two levels.  The 28 gram level contained in Indiana law 

would also constitute a real differentiation.   

 

Mandatory minimums for trafficking in heroin.  Several of the prefiled bills call for increas-

ing parole eligibility to 50% and prohibiting the granting of probation for all trafficking in heroin.  

This is a mandatory minimum, mandating a minimum amount of prison time prior to being eligi-

ble for probation or parole.  KACDL is strongly opposed to mandatory minimums.  A mandatory 

minimum takes all discretion away from the trial court to consider the facts of the case and the 

circumstances of the offender.  As a result, a mandatory minimum builds in increased prison pop-

ulations and increased costs.   

 
Substantial assistance.  KACDL was opposed to the substantial assistance provisions in SB 5 in 2014 and re-

mains opposed.  These provisions are borrowed from federal practice, and our members believe that this has been 

a corrupting influence in the federal system.  In addition, when a lower sentence or parole eligibility is offered for 

substantial assistance, this places the life of the person charged in danger.  This provision puts the addict back 

on the street trying to buy more heroin, creating crime, risking overdose, rather than getting the addict into 

treatment as soon as possible. Finally, KACDL believes that the substantial assistance provision is unconstitu-

tional in that it places in the judiciary the parole eligibility decision, which is an executive function rather than a 

judicial function. 

Con’t on following page 
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Notice to law enforcement of a needle or syringe.  Most of the prefiled bills include the provision not to 

charge an individual for possession of a controlled substance or drug paraphernalia upon giving notice to law 

enforcement that a hypodermic needle or other sharp object is present.  KACDL strongly supports these provi-

sions.   

 

Homicide sentencing provisions.  One of the most significant problems with previous proposals was the ef-

fort to create a strict liability statute against a heroin trafficker when the overdose victim dies.  Most of the pro-

posals have addressed this problem.  For example, BR 59 avoids the constitutional problem by creating a sen-

tencing provision for homicides occurring “as the result of an overdose of a Schedule 1 controlled substance” 

that would require no probation or parole until 50% of the sentence has been served.  This removes the problem 

with constitutionality.   

 

Having said that, KACDL is opposed to mandatory prison time by requiring 50% parole eligibility, particularly 

for reckless homicide cases.  A conviction for reckless homicide means that the defendant was not aware of the 

risk of an overdose.  It is unwise to create a mandatory minimum particularly for an offense the risk of which 

the defendant is not aware.   

 

Death is a foreseeable result.  Several of the prefiled bills, for example BR 303 and BR 333, state that “death 

is the foreseeable result” from the use of heroin.  These provisions repeat what was in SB 5.  It is unclear what 

this provision is intended to accomplish.  A statute cannot require a presumption that the trafficker knew of the 

risk of death, which is an element of wanton murder, and second degree manslaughter.  This provision seems to 

be an attempt to eliminate the need for the prosecution to prove this element of the offense, which would render 

the statute unconstitutional.  Some of the statutes have the following language:  “and in any case pertaining to 

an offense in violation of KRS Chapter 507 or 507A for a death which resulted from an overdose of a Schedule I 

controlled substance, the court may infer that death resulting from an overdose of a Schedule I controlled 

substance is a foreseeable result of the consumption or use of that substance, subject to the applicable rules of 

evidence.”  This language too is unclear and its intent uncertain.  When is the court to make this inference?  Is 

it intended to get past a directed verdict of acquittal on a charge of wanton murder or 2nd degree manslaughter?  

These foreseeability provisions appear to be a solution to a problem that does not exist, and language embedded 

into a statute with unintended consequences.   

 

No defense to causation that the victim contributed to his death.  Some of the prefiled bills also include 

this provision from SB 5 (for example, BR 303) that state that the defendant cannot argue that the victim con-

tributed to his or her own death.  We believe that this provision is unconstitutional as well as impractical.  Cau-

sation is an element of the offense, and the defense has a constitutional right to prove that he did not cause the 

death, including showing that the victim caused his own death.  In some instances, the defendant will be una-

ware that the victim has taken other drugs so that death results because of the combination of 

heroin and other substances.  There, the cause of death would be related to the victim’s own ac-

tions, of which the defendant would be unaware.   

 

As the session develops, watch for e-mails from me indicating what bills are moving, and what 

the provisions of it are.  Please weigh in and be heard as this issue is addressed this year.   

 

 

Ernie Lewis, Legislative Agent, can be 

reached at ernie.lewis@gmail.com 
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  Kentucky Association of Criminal Defense Lawyers 

2015 Video Seminar Series 

            

“For sale:  Baby shoes, never worn”:  The Sentencing Guidelines can seem as 

full of despair as a Hemingway plot line – Here’s a dozen ways to use the Guide-

lines to write a happier ending 

Ironic and unexpected twists of gut-wrenching proportion are the norm in most Ernest Hemingway novels and 

short stories.  The “apply the greatest increase available” and “depart upward if” themes that pervade the United 

States Sentencing Guidelines can make even the most mild-mannered defendant’s fate seem straight out of Hem-

ingway’s imagination.  Mr. Marshall will explore a series of pro-defendant guideline provisions and how to use 

them to maximum effect while defending a federal criminal client.  

Brandon W. Marshall, Nash Marshall, PLLC, Lexington, KY 

 

It Ain’t Over Till It’s Over: Litigating The Non-Capital Sentencing Hearing At 

Trial 

Kentucky is one of a handful of states to utilize jury sentencing in all criminal trials. Consequently, the criminal 

defense practitioner will eventually find himself facing twelve jurors who just convicted the defendant and pre-

pared to pass sentence armed with the defendant’s entire criminal history and just enough information about pa-

role eligibility to affirm that a little knowledge is indeed a dangerous thing. The non-capital sentencing hearing is 

one of the most daunting proceedings defense counsel will navigate. It rears its head immediately after the guilty 

verdict, at the very point where client and counsel find themselves at their lowest, yet it demands a high level of 

attention and deft practice. In order to meet these challenges counsel must be fully aware of all statutory provi-

sions relating to the sentencing hearing and must have engaged in exhaustive pretrial preparation relating to dis-

covery, investigation and motion practice and be prepared to meet a variety of challenges in the hearing itself. 

Jay Lambert, Director of Training and Performance Evaluation, Louisville Metro Public Defender and 

Cicely Lambert, Appellate Division, Louisville Metro Public Defender 

 

Ethical Issues in Criminal Cases: Professional Responsibilities of the Defense 

Lessons learned from a review of the KY criminal ethics opinions and decisions over last number of years, includ-

ing responsibility to returning the file to client, timely communicate with client, appear at the first appearance of 

a client, seek a preliminary hearing, reduction of bond, advise client of collateral consequences of a plea, not act-

ing without authorization of client, responsibility for investigation and filing appropriate suppression motions 

and the ethics of pleading client on expedited docket. 

Larry D. Simon, Simon Law Office, Louisville, KY 

 

2015 Legislative Update  

A review of the legislative activity of the 2015 General Assembly with implications for effective practice. 

Ernie Lewis, KACDL legislative agent, Frankfort, KY 

If you are interested in hosting a Video Seminar please contact Amber Greathouse 
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County Attorneys collect $4.1 million diverting 28,468 County Traffic 

Safety cases 

Challenge to program pending in Kentucky Supreme Court 

County Traffic Safety Program authorized by legislature  

Since fiscal Year 2013, County Attorneys have had the discretion to create a County Traffic Safety Program under 

KRS 186.574(6): 

(6) (a) Except as provided in paragraph (b) of this subsection, a county attorney may operate a traffic safety 

program for traffic offenders prior to the adjudication of the offense. 

(b) Offenders alleged to have violated KRS 189A.010 or 304.39-080, offenders holding a commercial driver's 

license under KRS Chapter 281A, or offenders coming within the provisions of subsection (5)(b) or (c) of this 

section shall be excluded from participation in a county attorney-operated program. 

(c) A county attorney that operates a traffic safety program: 

1. May charge a reasonable fee to program participants, which shall only be used for payment of county at-

torney office operating expenses; and 

2. Shall, by October 1 of each year, report to the Prosecutors Advisory Council the fee charged for the county 

attorney-operated traffic safety program and the total number of traffic offenders diverted into the county 

attorney-operated traffic safety program for the preceding fiscal year categorized by traffic offense. 

(d) Each participant in a county attorney-operated traffic safety program shall, in addition to the fee payable 

to the county attorney, pay a twenty-five dollar ($25) fee to the court clerk, which shall be paid into a trust 

and agency account with the Administrative Office of the Courts and is to be used by the circuit clerks to 

hire additional deputy clerks and to enhance deputy clerk salaries. 

The County Traffic Safety Program can be offered in place of the Traffic School option in KRS 186.574 (1)-(5).  

$2,505,149 collected in 66 counties in FY 2013 

In FY 13, there were:  

48,447 traffic school completions with 24% accomplished through online or DVD; 

18,279 cases were diverted under the county attorney created traffic safety programs 

$2,505,149 collected 

$456,975 going to clerks  

$2,048,174 going to County Attorneys 

$454,170 went to vendors  

66 of the 120 County Attorneys creating a traffic safety program 

Average total fee paid per case was $137 

$4,128,280 collected in 73 counties in FY 2014 

In FY 14, there were  

28,468 cases were diverted under the county attorney created traffic safety programs 

$4,128,280 collected 

$711,700 going to clerks 

$3,416,580 going to County Attorneys 

$587,300 went to vendors  

73 of the 120 County Attorneys creating a traffic safety program 

Average total fee paid per case is now $147 Con’t on following page 
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So this means  

another 10,000 cases are not in the system getting a court cost placed on them on top of the previous 18,000 cases   

the number of participating County Attorneys has increased by 7 to 73  

the average fee has  increased to $147 

An increase of $1.6 million collected bringing it to $4.1 million. 

 

A summary of the FY 13 and 14 data is: 

 

 

 

 

 

 

Passage of county traffic diversion, 2012’s HB 480, has resulted in substantially less fund-

ing for: 

General fund (49%); 

Kentucky Local Correctional Facilities Construction Authority under KRS 441.605 to 441.695 (10.8%); 

Spinal cord and head injury research trust fund (6.5%); 

Traumatic brain injury trust fund created in KRS 211.476 (5.5%); 

Circuit clerks to hire additional deputy clerks and to enhance deputy clerk salaries (5%); 

Department for Public Advocacy (3.5%); 

Crime victims' compensation fund created in KRS 346.185 (3.4%); 

Justice and Public Safety Cabinet to defray the costs of conducting record checks on prospective firearms pur-
chasers pursuant to the Brady Handgun Violence Prevention Act and for the collection, testing, and storing 
of DNA samples (0.7%); 

County sheriff in the county from which the court cost was received (10.1%); 

Fiscal court in that county for the purposes of defraying the costs of operation of the county jail and the trans-
portation of prisoners (5.5%). 

See: KRS 42.320 

And also the following under 23A.206; 23A.2065; 24A.176: 

$20 to local governments - for payment of expenses for operation of the local government's police department or 

contracted police services. All funds distributed to counties with fiscal responsibilities for jails or the trans-

porting of prisoners shall be used for the payment of costs associated with the housing or transporting of 

prisoners. 

$5 to the Cabinet for Health and Family Services for the operation of a telephonic behavioral health jail triage 

system as provided in KRS 210.365 and 441.048 and $5 to General Fund. 

Con’t on following page 
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Ongoing litigation over the legality of the application of the HB 480 County Traffic 

Safety Program is now in the KY Supreme Court 

Litigation over whether the County Traffic Safety Program is diversion, whether a County Attorney can dismiss 

the case or whether a Judge must dismiss the case, and whether a court cost can or must be applied to  the case 

has worked its way to the Kentucky Supreme court in a case out of Jefferson County. 

On June 25, 2013 the Chief Judge of the Jefferson District Court ruled: 

The traffic diversion program is a “diversion” program 

RCr 8.04 addresses pretrial diversion and requires “the approval of the trial court” for pretrial diversion 

RCr 9.64 addresses dismissal of indictment and  requires permission of the court for dismissal of a citation 

Once a citation is issued a case can only be dismissed by the court under RCr 8.04, RCr 9.64 and  KY Consti-
tution Sections 27, 28, 116 

Court costs can be assessed in diverted cases 

Court costs must be paid on the diverted case in question 

On November 18, 2013 the Jefferson Circuit Court entered an order prohibiting enforcement of 

the District Court’s June 25, 2013 order because KRS 24A.175(3) requires court costs only “upon 

conviction in a case and KRS 186.574(6) authorizes a traffic safety program “prior to the adjudi-

cation of the offense.” 

On December 27, 2013 the Court of Appeals entered an order recommending transfer to the KY 

Supreme Court since the matter was of “great and immediate importance” because of the 

“potential lost revenue to the state treasury….” 

Ann Bailey Smith, Chief Judge, Jefferson District v. Commonwealth of Kentucky Ex. Rel. Michael J. O'Connell 

and Timothy Higgins, No.  2013-SC-000828, was argued in the Kentucky Supreme Court on December 11, 2014 

with David Sexton arguing for mike O’Connell and Greg Haynes arguing for Judge Smith. It now awaits decision 

by the Kentucky Supreme Court. 

$3.7 million lost to court cost beneficiaries 

If the 28,468 cases diverted in fiscal year 2014 had a $130 court cost applied and collected, there 

would have been $3,700,840 collected and distributed according to the Court Cost distribution 

formula set out in KRS 42.320, 23A.206, 23A.2065, 24A.176.  

Check out our website 

at  

Www.kacdl.net 
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Opportunities for Reducing Waste in 2015 
Broadening national bipartisan conversation on our obligation to reduce incarceration 

by Ed Monahan 
 

If progress could be made in 2015 on reducing waste in the KY criminal justice system, the savings could be 

applied to pension needs. 

 

Get your checkbook out! 

Between FY12-14, there was $61 million allocated as a necessary governmental expense for a prison popula-

tion that exceeded the forecasted levels. Kentucky is headed for more such unbudgeted expenditures. 

 

The Kentucky prison population from November 2013 to November 2014 increased by 676 inmates. The aver-

age yearly cost of an inmate in a state facility is $22,038. The increase of 676 inmates is at a cost of $14.9 mil-

lion. 

 

In 1974, the Kentucky prison population was 3,093. In 2014 it is 21,492 and increasing. In 1974, Kentucky 

spent $11 million on corrections. In 2014, the correctional budget is $ 490.5 million. 
 

Increasing incarceration is unneeded for our safety 

While our crime rates decline, our correctional costs increase at a needless rate.  

 

A remarkable shift is taking place in our country  

Liberals and conservatives disagree on so many issues yet increasingly there is common ground amongst 

ideologies and political forces on the need to reduce wasteful correctional costs because of government’s 

over incarceration. In November 2014, Pew’s Public Safety Performance Project, along with the U.S. De-

partment of Justice Bureau of Justice Assistance and the Council of State Governments Justice Center, 

conducted the first gathering of past and present Justice Reinvestment Initiative states. Four hundred pro-

fessionals from 30 states gathered to make further progress on reducing incarceration.  

Con’t on following page 
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Adam Gelb, Director, Public Safety Performance Project, The Pew Charitable Trusts said, “Since 2007, more 

than half the states have taken a fresh look at their sentencing and corrections policies through the Justice 

Reinvestment Initiative. Applying a data-driven approach, these states have embarked on reforms designed 

to protect public safety, hold offenders accountable, and control corrections costs. Through these and other 

efforts, the U.S. prison population, after nearly 40 years of unabated growth, has leveled off and begun to 

fall. Many states are celebrating lower recidivism rates and overall crime has continued to drop. For juve-

niles, violent crime arrest rates and commitment rates are roughly half what they were in the late 1990s.  

 

A central question now is whether these trends will be fleeting or lasting. Have the new policies been moti-

vated mostly by budget concerns and other temporary forces, suggesting that prison growth will resume 

when state budgets recover? Or is there a more fundamental shift underway in how state leaders think about 

criminal justice issues and how they oversee the system, heralding a new era of policy making based on data 

and research?”  

 

Kentucky participants included Kentucky Department of Corrections Commissioner LaDonna Thompson, 

Kentucky Department Juvenile Justice Commissioner Bob Hayter, Administrative Office of the Courts Direc-

tor Laurie Dudgeon, Cabinet for Health and Family Services Deputy Secretary Dana Nickles, Department of 

Community Based Services  Commissioner Teresa James, Henderson County Attorney Steve Gold, Kentucky 

Justice and Public Safety Cabinet Secretary J. Michael Brown, Kentucky Chamber of Commerce Director of 

Public Affairs Ashli Watts, and Public Advocate Ed Monahan.  

 

 

Gingrich-Jones-Norquist on reducing incarceration 

To spur us on and to demonstrate that this is not a conservative or liberal issue but a common sense issue, 

Grover Norquist and Newt Gingrich along with Van Jones addressed us about our responsibility to reduce 

correctional costs. Gingrich supported California 2014’s Prop 47 which just passed. It lowers penalties for 

crimes, reducing felonies to misdemeanors. The measure was promoted by George Gascón, San Francisco 

District Attorney, and William Lansdowne, former San Diego Police Chief. Gingrich and Van Jones are 

working on an initiative to cut the prison population by 50% over the next decade called #Cut50. 

Con’t on following page 
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Norquist said that conservatives assumed the criminal justice professionals were properly handling things 

so conservatives weren’t paying attention to the fact that correctional costs were rising without the out-

comes to support the extensive government expenditures. He said left-right coalitions on criminal justice 

reforms are happening and are an opportunity for greater reform. According to Norquist, the huge expense 

of corrections has gotten conservatives’ attention that has opened people up to new ideas. He said Texas is a 

good example that has worked, saving money. Analyzing the challenge, Norquist said that “the conserva-

tives… helped to create part of the problem and…. I just assumed that the wardens and the prosecutors 

were taking care of this….We measured inputs instead of outputs.” We want to move away from mass incar-

ceration and “reduce crime as rapidly and as seriously as possible while spending less money but the real 

cost of doing this wrong are broken families, destroyed neighborhoods and lives that didn’t need to be stunt-

ed.” 

 

Van Jones discussed a need for reform in the pretrial, sentencing and reentry areas. He said that the red 

states have made more progress on reducing correctional costs than the blue states. Gingrich noted Chuck 

Colson was a “genuine moral force” bringing attention to incarceration problems. According to Gingrich, 

“Facts matter….You just had to look at the data and realize that we were putting way too many people in 

jail. You cannot be a conservative who inherently distrusts government and who inherently favors personal 

freedom and look at the number of people in jail in the United States and not be deeply troubled….The 

weight of fact forced a number of us to say we didn’t get it quite right and we better go back and rethink 

it….”                                                                                                       

 

PEW has posted video of its plenary and keynote sessions online at: http://www.pewtrusts.org/en/research-

and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-success-maintaining-

momentum 

Ed Monahan is the Public 

Advocate of Kentucky and a 

KACDL Board member 

Have you remembered to pay your 2015 KACDL membership dues?   

Please mail all payments to KACDL, P.O. Box 910369, Lexington, KY  40591-0369 

Please contact Amber Greathouse at kacdl2000@yahoo.com if you have any  

questions. 

http://www.pewtrusts.org/en/research-and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-success-maintaining-momentum
http://www.pewtrusts.org/en/research-and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-success-maintaining-momentum
http://www.pewtrusts.org/en/research-and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-success-maintaining-momentum
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Z’s January 2015 DUI Tip 

Is there a statutory preference between blood and breath testing?   

What chemical test may the cop choose in a DUI case? Is he permitted to choose the test he wants or are there guide-

lines affecting his choice?  The answer  to these questions may be decided shortly by the Kentucky Supreme Court in 

Duncan V. Commonwealth, 2013 WL 3816017 (KY App 2013), discretionary review granted April 9, 2014.  This is a case 

from Webster County..  This case is set for our oral arguments on Discretionary Review before the KY Supreme Court 

on March 26, 2015.  The statute dealing with these issues is set forth in KRS 189A.103 (5) which states: 

“When the preliminary breath test, breath test, or other evidence gives the peace officer reasonable grounds to believe 

there is impairment by a substance which is not subject to testing by a breath test, then blood or urine tests, or both, 

may be required in addition to a breath test, or in lieu of breath testing.” 

This statue clearly shows a statutory preference for breath testing unless there is some evidence of some other impair-

ing substance other than alcohol.  It is far simpler to give a breath test as opposed to a blood test.  The cost to the Com-

monwealth is less.  It is non intrusive as obviously needles are needed for blood testing. It is also faster and less of an 

effort on the police officer.  Breath testing puts him on the street faster than blood testing in a hospital.  In spite of this 

fact many police and in some instances counties direct officers to obtain blood testing.  Evidence suggesting that impair-

ing substances other than alcohol are obvious.  This person appears impaired, does poorly on field sobriety testing, is 

driving poorly, and his preliminary breath test or breath analysis shows no alcohol or a low alcohol level.  Other evi-

dence would be the presence of drugs on or about the defendant.  Statements showing the use of medication or illegal 

drugs  The smell of marijuana.  Any of these would trigger the statute and allow the officer to seek blood or urine test-

ing.  In most cases, alcohol alone is involved. 

Current case law, pre Duncan is set forth in Beach V Commonwealth, 927 SW2d 826 (Ky 1996).  Beach was involved in 

a single car accident.  The officer arrived and the defendant admitted she was driving.  The officer testified that there 

was a strong smell of alcohol, that the Defendant was unsteady and failed a number of field sobriety tests as well as the 

PBT.  He believed she was intoxicated.  She was taken to the local hospital because the officer believed that the breatha-

lyzer may not have been working.  He did not check to see if the machine was available for testing on threat evening.  

The Court stated that the language of the statute provides that a police officer may require an individual to submit to 

such tests (blood, breath, and urine) in the absence of a statutory provision to the contrary.  The argument that 5 limits 

the police in their ability to administer blood or urine is without merit.  The court held that there was no priority ex-

pressed in the statute and no preferred method for determining blood alcohol content.  Clearly, the Court’s holding in 

this case is contrary to KRS 189A.103 (5).  The Court’s ruling basically holds that section 5 has no limiting effect on the 

officers choice. 

Duncan v Commonwealth, supra re-examined Beach.  The Circuit Court in Duncan concluded that the Supreme Court 

had already decided the issue in Beach.  The Court of Appeals re-examined the facts of Beach.  The Court of Appeals 

then talked about Missouri v McNeely, 133 S.Ct. 1552 (2013).  The Court of Appeals reasoned that the Missouri Implied 

Consent statue was very similar to KRS 189A. 103, Kentucky’s Implied Consent statue.  The Court of Appeals stated 

that Cardine v Commonwealth, 283 SW 3d 641 (Ky 2009) held that the United States Supreme Court’s interpretation of 

the Constitution trumps any competing interpretation by the Kentucky Supreme Court.  The Court of Appeals held that 

McNeely is controlling and reversed, in essence the holding in Beach.  The main thrust in McNeely was whether or not 

the natural matabolization of alcohol in the blood stream presents a per se exigentcy that justifies an exception to the 

4th Amendments warrant requirement for non-consensual blood testing in all drunk driving cases.  The United State 

Supreme Court concluded that is does not.  It is not clear how the Kentucky Court of Appeals interpretation of Missouri 

applies to Beach.  There is no statutory comparison between the Kentucky and  Missouri statute.  There is no reasoning 

was to why Beach is wrong.  The plain holding in McNeely does not explain the reasoning in Duncan. 

The Kentucky Supreme Court had granted discretionary review of Duncan.  The case is for oral argument March 26, 

2015.  Hopefully the Kentucky Supreme Court will revisit the ruling and reasoning in Beach and reach the conclusion 

that breath testing is the preferred test for many reasons, absent some evidence od impairment from 

drugs or other substances.  

Keep filing motions to suppress blood testing when drugs rea not involved.  The statute is clear.  Ab-

sent drugs, breath testing alone is all that is mandated. 

 

Wil Zevely can be reached at  

wzevely@aol.com 
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MARK YOUR CALENDARS FOR  FUTURE KACDL EDUCATION: 

Leading criminal defense litigators teaching on the latest thinking 

 

2015 KACDL DUI Seminars 

Friday, April 24, 2015, Embassy Suites, Lexington Kentucky, Featuring Steve Oberman 

Friday, August 7, 2015, KY Dam Village, Featuring Wil Zevely and Jerry Cox 

 

2015 KACDL Video Seminar Series 

April, 2015, Various Locations Throughout the State 

 

2015 KACDL Annual Conference and Criminal Defense Seminar  

Friday, October 30, 2015, the Galt House, Louisville, KY 
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Steve Oberman to Lead KACDL DUI Seminar in 2015 

We are pleased to announce that KACDL will be hosting a DUI Seminar in April 24, 2015 featur-
ing NACDL speaker Steve Oberman.  This seminar will be held in Lexington, so mark your cal-
endars now and plan to attend. Since graduating from the University of Tennessee Law School 
in 1980, Mr. Oberman has established himself nationally as an authority on the intricacies of DUI 
law. Early in his practice, Mr. Oberman developed an extensive knowledge of defending those 
charged with the crime of driving under the influence. This knowledge, combined with his back-
ground in the sciences, gave Mr. Oberman a unique perspective in defending those accused of 
DUI. As a Tennessee DUI attorney, Mr. Oberman has successfully represented over two thou-
sand clients charged with DUI. In 2006, Mr. Oberman became the first DUI lawyer in Tennessee 
to be recognized by the Tennessee Commission on Continuing Legal Education and Specializa-

tion as a certified specialist in the area of DUI Defense law. 

Mr. Oberman is the author of DUI:The Crimes & Consequences in Tennessee; and since 2003, 
is also the co-author of Drunk Driving Defense with Lawrence Taylor of Long Beach, California. 
Both texts are widely relied upon by judges, prosecutors and defense lawyers. In 1995, he be-
came a founding member of The National College for DUI Defense, Inc. and has served on their Board of Regents since 1999. Addition-
ally, Mr. Oberman is a frequent contributor to The Champion, the official publication of The National Association of Criminal Defense 
Lawyers. Mr. Oberman is one of only a few lawyers in the nation who have been certified by the National Highway Traffic Safety Admin-

istration (NHTSA) to administer the Standardized Field Sobriety Tests. 

Mr. Oberman has handled cases from the General Sessions Court all the way to the Tennessee Supreme Court.  In 2008, Mr. Oberman 
argued a DUI case before the Tennessee Supreme Court  The Court unanimously agreed with Mr. Oberman's legal analysis and dis-

missed the case. To read the Court's opinion, please click here. 

Business Tennessee Magazine, a statewide publication, has named Mr. Oberman to Tennessee's Best Lawyers List each year 

since 2004 when the list was first published. Recognizing Mr. Oberman for his contributions to the field of DUI defense, it de-

scribed him as: 

"'Godfather statewide in the area of DUI.' With his treatise on DUI in Tennessee, which debuted in 1991 and has appeared annu-

ally since then, stays at the forefront of drunk driving defense in the state. Represents high-profile clients in Knoxville and across 

the eastern part of the country. 'Brilliant lawyer, great teacher.' Well-regarded trial attorney with 'professorial' demeanor. . ." 

Alexei Smirnov, Best Lawyers in Tennessee, Business Tennessee Magazine, p. 50 (January 2004). 

Mr. Oberman has been an adjunct professor at the University of Tennessee Law School since 1993 and has received prestigious awards 
for his faculty contributions. Mr. Oberman maintains the highest rating from the renown Martindale-Hubbell™ rating system. He has been 
chair or co-chair of the National Association of Criminal Defense Lawyers' DUI Committee since 1995. For more details about Mr. Ober-

man's background and experience as a Tennessee DUI attorney, you may view his resume/vitae. 

Tennessee DUI lawyer Steve Oberman is a popular speaker at seminars throughout the United States on various topics relating 

to DUI defense. His audiences have included seminar attendees of the National College for DUI Defense, Inc., the American Bar 

Association, and the National Association of Criminal Defense Lawyers. Mr. Oberman has spoken to various bar associations 

and organizations in more than fifteen states in addition to Tennessee, and a Court Clerks Meeting in Cambridge, England. 

Mr. Oberman not only educates defense lawyers and the judiciary, but also the prosecution, having lectured in training seminars 

for The Great Smoky Mountain National Park Rangers, and for the Tennessee District Attorney Generals Conference. He has 

also had the honor of lecturing at the FBI Academy in Quantico, VA on the topic of courtroom testimony. Furthermore, Mr. Ober-

man was the only private practitioner in the country to participate in a NHTSA sponsored symposium of the Feasibility of Per Se 

Laws for Drugged Driving which was held in Washington, D.C. 

He is a graduate of the DUI and Traffic Safety Faculty Development Workshop, developed by NHTSA and taught at the National Judicial 
College in Reno, Nevada. He is periodically designated as Special Judge for the Knox County, Tennessee Sessions Court. Mr. Ober-

man's practice, however, is not limited to DUI defense. He handles other types of cases as well. 

http://www.tndui.com/oberman-dui-textbooks.php#tndui
http://www.tndui.com/oberman-dui-textbooks.php#DDD
http://www.tsc.state.tn.us/OPINIONS/TSC/sc4qtr2008.shtml
http://www.tndui.com/images/TennesseeSupremeCourtOpinion.pdf
http://www.martindale.com/Steven-Oberman/1604035-lawyer.htm
http://www.tndui.com/resume-of-steve-oberman.php
http://www.tndui.com/areas-of-practice.php
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Kentucky Association of Criminal Defense Lawyers 

Advancing justice for Kentuckians, advocating on key 

liberty issues 

Defending those charged 

with the crime of driving   

under the influence 
Featuring  

Steve Oberman 
Friday, April 24, 2015 

Embassy Suites, Lexington, KY 
This program will provide an analysis of both the 

law and the science relating to the crime of   
driving under the influence. The seminar will 

guide the practitioner through the steps in the 
litigation of a DUI case from chemical and field 
sobriety tests, voir dire to witness preparation 
opening and closing arguments, and theory and 

theme in DUI trials. This education will also      
include a  focus on: 

 

The NEW National Highway Traffic Safety                  

Administration Manual 

 

Drug Recognition Experts (DRE) 

Steve Oberman 
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The Proper Amount of Proof About Penalty Phase Prior Convictions 

-Julia K. Pearson, Assistant Public Advocate  

KRS 532.055(2)(a) allows the prosecution to present, among other things, evidence “relevant to sentencing includ-

ing: (1)[m]inimum parole eligibility, prior convictions of the defendant, both felony and misdemeanor; [and] (2)[t]he 

nature of prior offenses for which he was convicted....” in the truth in sentencing phase. 

In Robinson v. Commonwealth, 926 S.W.2d 853 (Ky. 1996), the Court held that a general description of the previous 

crime was admissible. In the context of that case, the prosecution could “introduce the judgment with testimony 

that [the] defendant assaulted the woman with whom he had been living.” Id., at 855. The Court also “anticipate[d] 

that counsel for the defense and prosecution can, with negotiation, agree on the language to be used in the vast 

majority of cases. If they cannot, the trial judge will make that determination.” Id. 

Two years later, in Hudson v. Commonwealth, 979 S.W.2d 106 (Ky. 1998), the Court held that a district court su-

pervisor’s testimony “regarding the factual circumstances of each conviction” went beyond the Robinson limitation 

of only a general description of the previous crimes. Id., at 110. In Cuzick v. Commonwealth, 276 S.W.3d 260 (Ky. 

2009), the majority allowed testimony that in a previous burglary, Cuzick used a baseball bat to gain entry into the 

business. Finally, two years ago, in Mullikan v. Commonwealth, 341 S.W.3d 99, 108-09 (Ky. 2011), the Court held 

that evidence of prior convictions was limited to the elements of the previous crime. 

We suggest this be done either by a reading of the instruction of such crime from an acceptable 

form book or directly from the Kentucky Revised Statute itself. Said recitation for the jury's bene-

fit, we feel, is best left to the judge. The description of the elements of the prior offense may need 

to be customized to fit the particulars of the crime, i.e., the burglary was of a building as opposed 

to a dwelling. The trial court should avoid identifiers, such as naming of victims, which might trig-

ger memories of jurors who may—especially in rural areas—have prior knowledge about the 

crimes. 

 

Id., at 109.  

In Webb v. Commonwealth, 387 S.W.3d 319 (Ky. 2012), the Court fleshed out its suggestions for presenting this 

evidence to juries. The Court said, “the first and preferred method of introducing this evidence is for the judge to 

recite the elements of the prior crimes to the jury.” Id., at 330. The Court expressed “concern” with the prosecution 

reading the judgments into the record because “the roles of advocate and witness [could] become blurred.” Id. How-

ever, the Court found no due process violation if the prosecutor simply read the elements. If the prosecution did so, 

the Court mandated that the trial court explain to the jury that “the prosecutor is not a witness, but rather an at-

torney who is reading agreed-upon, stipulated evidence.” Id. If the parties could not agree, the Court gave two op-

tions: 1) the court reads the elements of the crime; or 2) a witness testifies as to the elements of the prior crime. Id. 

In Privett v. Commonwealth, 2014 WL 5410265 (Ky. 2014), the prosecution introduced certified copies of Privett’s 

prior convictions. Defense counsel asked that the jury be allowed to examine the documents while Privett testified 

“to the specific circumstances leading to each conviction in an apparent attempt to mitigate the harmful effects of 

the convictions.” However, because counsel did not designate the records as part of the record on appeal or make 

sure they were included in the exhibits on appeal, the Court could not determine whether “some dismissed or 

amended charges” or other impermissible information was presented to the jury during sentencing. Moreover, de-

fense counsel did not mention dismissed or amended charges as Privett testified. Id. 
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There are many lessons to be learned from Mullikan, supra; Webb, supra; and Privett, supra. 

●Knowledge of the entirety of the client’s prior record, including whether some charges were dismissed or  

amended.  

●Obtain copies of at least the judgment and the indictment from his prior crimes. 

●Sometime prior to sentencing, have a conversation with the judge and the prosecution as what exactly will  

be read to the jury. Webb, supra, 387 S.W.3d. at 330. Have the conversation on the record. 

●If the court wants the parties to agree to the elements the prosecution will read, be on the same page with  

the prosecutor as to what facts will be read. Object if he or she goes too far.  

●Ensure that the court explains “the prosecutor is not a witness, but rather an attorney who is reading  

agreed-upon, stipulated evidence.” Id.  

●If a witness is going to testify about the prior crimes information, be on the same page with the prosecutor as  

to the facts the jury will learn. Make a record of what facts that witness will testify to. Object if he or she goes  

too far.  

●Finally, ensure that the records of the client’s prior convictions are included in the record on appeal. 

2015 KACDL Board Meeting Dates & Locations 

 

Thursday, February 5, 4:00PMEST—Office of Pat Renn, 600 West Main. Louisville, KY 

Thursday, May 7, 4:00PMEST—Office of Pat Renn, 600 West Main , Louisville, KY 

Thursday, August 6, 4:00PMCT—KY Dam Village, 166 Upper Village, Gilbertsville, KY 

Thursday, October 29, 4:00PMEST—The Galt House, 140 N 4th Street, Louisville, KY 

 

KACDL members are always welcome to attend any and all board meetings. 

Julia Peasron is the Assistant Public 

Advocate of Kentucky. 


