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President’s Column 
William Deatherage, KACDL President, can be reached at bdeatherage@dmlfirm.com 

OUR CRIMINAL JUSTICE SYSTEM NEEDS YOUR HELP 
 

Our criminal justice system is broken, and, as lawyers who represent citizens 
accused of crimes, it is our duty to try to fix it.  We are incarcerating far too many 
people at a significant cost to taxpayers, and for no good reason. 

   Let's look at just one part of the problem – pretrial release.  
 By some estimates, roughly sixty percent of the inmates in our jails are awaiting the disposition of their 
cases.  Why are they in jail when they are presumed to be innocent and have not been convicted of any crime?  
Because they cannot meet the conditions imposed for their release.  What condition are they unable to meet?  
Usually, it is the amount of bail required to be released from custody.  Addressing this problem, U. S. Attorney 
General Robert Kennedy stated:  

 
What has been demonstrated here is that usually only one factor determines 
whether a defendant stays in jail before he comes to trial.  That factor is not 
guilt or innocence.  It is not the nature of the crime.  It is not the character of 
the defendant.  That factor is, simply, money.  How much money does the 
defendant have? 
 

 The presumption of innocence afforded an accused citizen is largely ignored.  Even though the charges 
pending against an accused citizen (which are made at the discretion of the prosecutor) may be serious, it is a 
fundamental principle of our criminal justice system that the accused citizen is presumed to be innocent.  This 
important principle should be kept in mind at all times, and the accused citizen is entitled to the benefit of the 
presumption.  In a 2011, unpublished civil case, our Kentucky Supreme Court eloquently addressed the 
presumption of innocence: 

 
Balancing the rights of the accused with the interest of society after a person 
has been charged with a crime, but not yet convicted, is one of the most 
troublesome challenges for our trial judges.  The presumption of innocence 
is arguably the most revered principle of criminal justice in our United States.  
It distinguishes 
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us from other advanced nations in placing a shield around the individual citizen from the 
powerful sway of government in the punishment of crimes.  To carry out this most hallowed 
concept, we have fashioned – through our statutes, rules, and case law – a delicate framework 
for judicial discretion in regard to pretrial restraint and confinement.  It gives tremendous 
power to our judges.  Because this mechanism is guided by the presumption of innocence, it is 
entitled to serious consideration. 
 

Hospital of Louisa v. Johnson County Fiscal Court, 2011 Ky. Unpub. LEXIS 30; 2011 W.L. 1103054; 10-11.  The Court earlier stated: 
A defendant in a criminal action is presumed innocent of any charge until convicted.  The 
allowance of bail pending trial honors the presumption of innocence and allows a defendant 
freedom to assist in the preparation of his defense.  The objective of bail is to allow his freedom 
pending trial and yet guarantee that the defendant will be available for any proceeding 
necessary to the disposition of the charge. 
 

Long v. Hamilton, 467 S.W.2d 139, 141 (Ky. 1971). 
 An accused citizen has a constitutional right to reasonable bail.  Section 16 of Kentucky's Constitution provides that all 
persons shall be bailable pending trial, except in capital cases when the proof is evident or the presumption great.  Further Section 
17 of Kentucky's Constitution, as well as the Eighth Amendment to the United States Constitution, provide that "excessive bail" is 
prohibited. 
 In our Commonwealth, the provisions of KRS 431.510, et seq., and Criminal Rule 4.00, et seq., are controlling when a court 
is considering the release of an accused citizen pending trial.  The clear intent of our law is that a person charged with a criminal 
offense shall be released pending trial, subject to the least onerous conditions reasonably likely to assure the person's appearance 
as required.  KRS 431.520; RCr 4.10; RCr 4.12.  The authorized methods of pretrial release are set forth in RCr 4.04(1) in the order 
in which they are to be considered.  First, is personal recognizance; second, is an unsecured bail bond; third, are non-financial 
conditions; and, fourth, is an executed bail bond.  Even if the court determines that a bail bond is necessary under the 
circumstances, the court is directed to first consider a bond with sufficient personal surety acceptable to the court; then, with a 
deposit with the court of a sum equal to at least ten percent of the bond; and, only if those are not deemed sufficient, should a 
deposit of cash equal to the amount of the bond, or with securities or real estate, be required.   
 If the court determines that bail is necessary, the amount of bail must not be oppressive, KRS 431.525(1)(b), RCr 4.16(1), 
and the amount of bail required must not be excessive.  Ky. Const. § 17. 
 Excessive bail prevents the accused citizen from being released pending the trial of his case; it denies him the presumption 
of innocence to which he is entitled; and, it serves no legitimate purpose.  Further, excessive bail denies an accused citizen the 
right to participate meaningfully in the preparation of his defense.  
 When an accused person lacks the resources to post the amount of bail required, it is tantamount to no bail at all.  In 
other words, an excessive amount of bail which an accused person is unable to post is the same thing as holding that person in 
custody without any bail at all.  Such a result is violative of both the federal and state constitutions, and it is contrary to the 
provisions of Kentucky statutes and criminal rules pertaining to pretrial release.   
 An accused citizen is entitled to be released from custody pending the trial of his case on the least onerous conditions that 
the court determines, in the exercise of sound and just discretion, are necessary to assure his appearance at future court 
proceedings.  KRS 431.518 provides several conditions that a court may impose for a person charged with a felony offense whose 
record indicates a history of substance abuse.  Also, there are other conditions that can be imposed for release from custody which 
will assure the appearance of the accused and also will honor the presumption of innocence to which the accused citizen is entitled. 
 In Kentucky, excessive amounts of cash bail often are required by our courts.  This results in a person's release being 
determined by the amount of money he has, rather than the risk he poses.  Moreover, when non-monetary conditions of release 
are imposed, often they serve no legitimate purpose other than to subject the accused person to the likelihood of being 
incarcerated again for violation of a meaningless condition.  These burdensome practices are an insult to the presumption of 
innocence which our Supreme Court has described as "the most revered principle of criminal justice in our United States."   
 As criminal defense lawyers, we must strive to make our system better.  We must work for the release of our clients 
pending trial, and we need to remind our judges of the constitutional provisions, the laws, and the rules that govern their decisions 
with regard to imposing conditions for the release of an accused citizen pending the trial of his case.  Bad decisions should be 
appealed.  Our judges and our prosecutors must be reminded, repeatedly if necessary, that the accused citizen is presumed to be 
innocent, as a matter of law.  If the presumption is not honored, it becomes meaningless. 
 We all can do better, and our criminal justice system can be improved with our determination.  Our clients deserve better.   
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Legislative Update: The Long View - Testimony Before  
The Interim Joint Judiciary Committee 

Ernie Lewis, KACDL Legislative Agent, can be reached at ernie.lewis@gmail.com 

 
I testified for the last time as KACDL’s Legislative Agent on November 6th.  This is a summary of what I told them.   

 
CRIMINAL JUSTICE REFORM IS IN THE AIR NATIONALLY.  Sentencing reform bills have 
been filed in both House and Senate, significantly reducing sentences and mandatory 
minimums.  The President and Attorney General are calling for reform.  There appears to 
be bi-partisan agreement nationwide that we are incarcerating far too many people in the 
US.  Some believe that a tipping point has been reached with mass incarceration 
 
IN KENTUCKY, WE HAVE MADE SIGNIFICANT REFORM OUR DRUG LAWS (HB 463) AND 
OUR JUVENILE JUSTICE SYSTEM (SB 200). 
 
BUT WE ARE AT A STANDSTILL WITH OUR OVERALL PRISON POPULATION, AND HENCE 
THE COST OF INCARCERATION.  The latest DOC data shows that as of Sept. 2015, we still 
housed 22,086 inmates.   We are not lowering the number of inmates nor are we reaping 
a dividend from HB 463.   
 
It does not have to be that way.  Crime is at an all time low.  In an October 26th article by John Roman in the Washington Post it 
was said that “In 1970, there were about 4 violent crimes per 1,000 Americans. In 2014, there were 3.75 violent crimes per 1,000 
Americans. America is essentially as safe today as when VW Beetles ruled the road and Simon and Garfunkel ruled the 
radio….Rather than creating a crime dividend, where we save billions by incarcerating fewer people, we have gone in the 
opposite direction. In 1970, on an average day, the United States incarcerated about 200,000 of its citizens. In 2014, with virtually 
identical crime rates, the United States incarcerates more than 1.5 million people, seven-and-a-half times the 1970 rate. This is 
not simply because of population growth. On a given day in 2014, America incarcerated about 5 out of every 1,000 citizens. 
That’s a five-fold increase from 1970.  Why do we lock up so many people — disrupting so many families and so many 
communities — to achieve the same crime results we did nearly a half-century ago?  The answer seems pretty straightforward: A 
higher percentage of people arrested for felonies are eventually convicted today than back then — probably than ever before. In 
1991, about 1 out of 16 people arrested for a felony eligible for a year in prison served that amount of time or more. Today, that 
number is closer to 1 in 4.” 
 
Another reason that our prison population remains above 22,000 is that we are imposing longer sentences.  “Over the past 
several years, the average length of stay for people incarcerated in prison has increased considerably; according to a 2012 study 
conducted by Pew, people released from prison in 2009 had served 36% more time than those released in 1990.” 

 
UNLESS WE DO SOMETHING ELSE, WE WILL CONTINUE TO SPEND ½ BILLION PER YEAR ON CORRECTIONS, UP FROM $9 
MILLION IN 1972, $200 MILLION IN 2000.  WE HAVE A CHOICE TO DO SOMETHING DIFFERENTLY 
 
THE COSTS CAN BE REVERSED FIRST BY ADDRESSING THE NONVIOLENT OFFENSES.  There are a number of examples of where 
we could save money by incarcerating fewer persons.  An example is flagrant nonsupport.  In 2015, we incarcerated 678.  That 
same year we incarcerated 249 persons who were imprisoned solely on flagrant nonsupport.  Just for those offenders, we are 
spending $3.2 million per year.   
 
A second place we can save is by raising the theft threshold from $500 to $2000 for a felony.  In the original Penal Code, $1000 
was to have been that which separated felonies from misdemeanors.  Instead, we chose a far lower figure--$100.  Today, 30 
states have thresholds of $1000 or higher.  758 inmates are presently serving felony sentences for only non-violent theft 
convictions.  Over the course of a year, this number of inmates costs the state $9,570,015 to incarcerate those 758 persons.     
 
THERE ARE SOME TERRIFIC IDEAS OUT THERE THAT WOULD ACCOMPLISH MUCH: LAST SESSION REP. YONTS FILED THE 
FOLLOWING.   

 HB 305 -Reduce low level misdemeanors to violations with pre-payable fines, saving jail, prosecution, and defense 
expenses;  

mailto:ernie.lewis@gmail.com
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 HB 286 -Permit local jailers to grant limited service credits against an inmate’s sentence for good behavior and 
educational achievement, saving jail costs and encouraging good behavior, and also mandate alternative sentencing for 
flagrant non-support instead of imprisonment, saving prison costs and better enabling delinquent parents to work to 
support their children;  

 HB 285 -Require parole after a fixed period for nonviolent offenders serving a Class D sentence and release for 
misdemeanants who have good behavior, saving county and state incarceration costs;  

 HB 284 -Adoption of a “clear and convincing” standard for pretrial release decisions and findings specific to the 
defendant, guaranteeing that defendants who are low-risk and entitled to release are not needlessly held in jail at 
county expense; and  

 HB 304 -Modify the persistent felony offender statute, saving prison costs by reserving the highest sentences for violent 
offenders and career criminals. 

 Public Advocate Monahan’s “10 common sense ways to reduce waste” are packed with good ideas.  They should not go 
unheeded. 

 
ENSURE THAT PAROLE DECISIONS ARE BEING MADE USING EVIDENCE BASED PRACTICES.  We have people in prison being 
denied parole who could safely be released.  A major cost saver would be to eliminate technical violations of probation and 
parole as a reason to send the violator back to jail or prison.  A second way to save money without compromising public safety 
would be to increase the rate of parole for low risk inmates.  Since the beginning of FY 2013, over 2,000 low risk inmates have 
been denied parole, an average of 694 per year. If each of these inmates spent one additional year in custody as a result of that 
decision, and many have spent much more, the total cost to the taxpayers of these decisions would be between 36,851,400 and 
46,424,436. That is an average annual cost of between $12,283,800 and $15,474,812 per year. 

  
IN ADDITION TO REDUCING MANY OF THE NONVIOLENT FELONIES TO MISDEMEANORS, WHAT IS LEFT TO BE DONE IS 
TWOFOLD:  REFORM OF THE PENAL CODE ITSELF, AND REFORM OF KENTUCKY’S SENTENCING LAWS.   
 
PENAL CODE REFORM NEEDS TO BE DONE TODAY EVEN MORE THAN IN 1998 WHEN HB 455 PASSED.  To accomplish this, we 
need to do the following: 

 Include the political branches of government from the beginning of the process. 

 Resolve the debate on the purpose of punishment, and embed that purpose into the new Penal Code 

 Seriously consider beginning the revision with the draft of the Penal Code produced in 2003 

 Establish the reduction of incarceration levels as one of the goals of a new Penal Code.    

 Given the growing reach of collateral consequences, reserve the felony classification for serious offenders 

 Decriminalize as many low level offenses as possible, including all or most possessory drug offenses 

 Establish a Penal Code Commission with authority to review and approve all potential amendments to the Penal Code 
prior to consideration by the General Assembly 

 
SENTENCING REFORM HAS BEEN AND WILL BE THE HARD PART.  What’s left is to reform our draconian sentencing laws.  At 
present, we enhance the penalties of far too many.  Prosecutors are not using the upper range of penalties, preferring instead to 
charge PFO to obtain a plea.  In 2014, we sentenced 12,015 persons to felony imprisonment.  That included 175 PFO 1st, 618 PFO 
2nd, totaling 842.  We also sentenced 566 “violent” offenders.  We will never lower the number of inmates until we lower the 
sentences for violent offenders and persistent felony offenders. 
 
IDEAS FOR SENTENCING REFORM 

 Reduce the length of prison sentences in each classification. 

 Create a gross misdemeanor classification. 

 Establish a Sentencing Commission that would focus on what works throughout the United States and coordinate the 
number of inmates coming into the system with corrections capacity. 

 Eliminate the persistent felony offender law; at a minimum, eliminate PFO 2nd.  Commonwealth v. Gamble, 453 S.W.3d 
716 (Ky. 2015)  2/19/15 allows a mini-Class D to be enhanced by PFO 2nd and presumably PFO 1st. 

 
SENTENCING REFORM WILL HAVE TO INCLUDE THE VIOLENT OFFENDER.  In an August 11, 2015 NYT article, it was said that “The 
inescapable facts revealed to anyone using with the Urban Institute tool: Big cuts in incarceration must come at the state level, 
and they will have to involve rethinking of sentences for violent criminals as well as unarmed drug users and burglars.”  "Lots of 
people think that 80 percent of the people who are locked up [in prison] are there for low-level drug offenses and that’s not even 
true," explained Marc Mauer, executive director of the pro-reform non-profit the Sentencing Project, in an interview with 
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Slate earlier this year. "Half the people in state prisons today have been convicted of a violent offense. There’s going to be an 
inherent limitation on how much of a reduction in incarceration we can achieve if we’re not even considering them."   
 
“Violent offenders disproportionally consume the most prison space due to their length of stay in prison. A recent examination 
by the Marshall Project showed that if “100% of all people convicted of drug, public order, and property crimes were released 
early or sentenced to punishments other than prison time, you would still need to free, say, 30% of robbery offenders to achieve 
a 50% reduction in the prison population.”  (CSCJG).   
 
To address this issue, we should reduce the 85% figure for violent offenders to 50%.  Secondly, we should redefine the violent 
offender category to go back to the original definition.  
 
PAY ATTENTION TO JAILS.  An additional problem that is crying out for reform is our jails, which are dangerously overcrowded.  
One reason they are overcrowded is that Kentucky judges do not grant pretrial release based upon the risk assessment 
instrument.  We use our jails as revenue centers for counties.  We incarcerate far too many felons in our jails, 9774 felons at the 
last count.  We use county jails more than any other state other than Louisiana.  While there are exceptions, county jails are 
places of little treatment and overcrowding and almost no rehabilitation.  They are warehouses. 
 
LOOK TO WHAT IS WORKING IN OTHER JURISDICTIONS.   

 NY Times May 18, 2015:  Alabama prisons are stuffed to nearly double capacity, endangering the health and lives of the 
inmates, and the cost of mass imprisonment is crippling the state budget at no discernible benefit to public safety. The 
bill would cut the state’s prison population of nearly 25,000 by about 4,500 people over the next five years. Sentences 
for certain nonviolent crimes would be shortened, and more parole supervisors would be hired to help ensure that 
people coming out of prison don’t return.  

 June 19th 2015 in Delaware Online:  Marijuana possession decriminalized.  $100 fine for possession of up to an ounce.  
http://www.delawareonline.com/story/firststatepolitics/2015/06/18/senate-debate-
marijuana/28927757/?wpisrc=%5B%27nl_daily202%27%5D&wpmm=%5B%271%27%5D 

 Three states stand out for making significant cuts in their prison populations in the past decade: New York (19 percent), 
California (17 percent), and New Jersey (17 percent). 

 Mississippi lawmakers coalesced around a set of complex criminal justice system reforms in 2014, leading to a dramatic 
15 percent reduction in the size of the state's prison population over the course of one year, 

 Texas:  the state did not need the approximately 9,000 more prison beds that were forecast in the budget plan first 
presented to the legislature in 2007. In fact, since then, there has been an unprecedented development in Texas: three 
prisons have been closed, one in 2011 and two in 2013, for a total reduction of about 5,000 beds. The prison population 
has declined 4%, even though the state resident population has increased by 20% in the previous decade alone.  (CSGJC) 

 North Carolina:  When the policies were adopted in June 2011, the state prison population was 41,032. By June 2014, 
the prison population had dropped to 37,665. Between fiscal years 2011 and 2014, there was a 41% decline in releases 
without supervision and a 50% decline in probation revocations. By 2013, the crime rate had decreased by 8%, and 10 
prisons have been closed to date. (CSGJC) 

 
OTHER CONCERNS 

 Indigent defense is woefully underfunded, chronically and historically.  Full-time defenders caseloads are unethically 
high, and private conflict lawyers are paid at virtually a “cost” basis.  Kentucky is highly vulnerable to a lawsuit or DOJ 
intervention. 

 The death penalty remains an obscenely expensive penalty that is seldom used, is used primarily against the poor and 
persons with mental illness and intellectual disability and persons of color, and taxes the public defender system 
inordinately.  It could be replaced quietly with life without parole with no effect on public safety.   

 Kentucky charges far too many fines and fees and imprisons people for failure to pay them. 

 Eyewitness identification procedures need to catch up to the science. 

 Confessions need to be recorded. 

 KSP Lab should be made independent.  From “Strengthening Forensic Science in the United States,” the following is said:  
“Recommendation 4: To improve the scientific bases of forensic science examinations and to maximize independence 
from or autonomy within the law enforcement community, Congress should authorize and appropriate incentive funds 
to the National Institute of Forensic Science (NIFS) for allocation to state and local jurisdictions for the purpose of 
removing all public forensic laboratories and facilities from the administrative control of law enforcement agencies or 
prosecutors’ offices.”   

http://www.delawareonline.com/story/firststatepolitics/2015/06/18/senate-debate-marijuana/28927757/?wpisrc=%5B%27nl_daily202%27%5D&wpmm=%5B%271%27%5D
http://www.delawareonline.com/story/firststatepolitics/2015/06/18/senate-debate-marijuana/28927757/?wpisrc=%5B%27nl_daily202%27%5D&wpmm=%5B%271%27%5D
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 Revisit sex offender registration laws using evidence based practices.  A number of studies have shown that these 
registration laws do not reduce recidivism. (https://www.ncjrs.gov/pdffiles1/nij/grants/238060.pdf)   So far in 2015, 
state supreme courts in California, Massachusetts, and New York have struck down residency laws.  Further, these 
registration laws also have a serious impact on the children of the offenders. “We let sex offenders out of prison, but 
then make it impossible for them to them to become fully realized human beings.” 

 Collateral consequences of convictions must be addressed.  These are keeping people from being part of our civil 
society.  For example, more than a dozen states, most recently Georgia, Oregon, Ohio and Virginia, have limited the use 
of criminal background checks in hiring.  The American Bar Association has compiled a database of 45,000 regulations 
that prohibit individuals with criminal histories from civic activities like voting and jobs like cutting hair. 

 Prosecutors play a major role in over incarceration.  In a study published in 2013, “Why are so many Americans in 
prison?” Steven Raphael at Berkeley and Michael Stoll at UCLA found the answer was mostly that prosecutors liked to 
send them there. Longer sentences, they say, played a smaller role. John Pfaff, a law professor at Fordham University, 
confirmed the finding: analyzing the available data on how prosecutors behave, he found that the probability of a DA 
filing felony charges against an arrested person rose from about one in three in 1994 to about two in three by 2008. 

 
Rebecca DiLoreto will be our legislative agent starting January 1, 2016.  She needs our full support if she is to be successful in 
defeating bad bills and supporting good ones.  She is a seasoned post-trial, trial, and juvenile advocate who will represent the 
best of being a criminal defense lawyer.   
 
ARTICLES OF INTEREST 

 Article detailing the Vera report “Incarceration’s Front Door” http://www.buzzfeed.com/nicolasmedinamora/jails-are-
relly-terrible-bro#.bqmR6aYAv 

 Article dealing with decriminalizing driving without a license.  http://tdn.com/news/local/one-way-to-keep-public-
defender-costs-down-decriminalize-unlicensed/article_1ab83470-fc75-5f80-b0f5-bafc5e5579fe.html 

 Article dealing with violent offenders:  http://www.nytimes.com/2015/08/12/upshot/how-to-cut-the-prison-population-
see-for-yourself.html?smprod=nytcore-iphone&smid=nytcore-iphone-share 

 Prison projection tool: http://webapp.urban.org/reducing-mass-incarceration/index.html 

 The effect of sex offender registration laws on children https://www.washingtonpost.com/news/the-
watch/wp/2015/08/28/the-collateral-damage-of-sex-offender-laws/?wpmm=1&wpisrc=nl_popns 

 Pointless banishment of sex offenders:  http://www.nytimes.com/2015/09/08/opinion/the-pointless-banishment-of-
sex-offenders.html?smprod=nytcore-iphone&smid=nytcore-iphone-share 

 Collateral consequences:  http://www.nytimes.com/2015/09/06/sunday-review/the-collateral-victims-of-criminal-
justice.html?smprod=nytcore-iphone&smid=nytcore-iphone-share 

 Mississippi reforms:  https://news.vice.com/article/how-mississippi-slashed-its-prison-population-and-embraced-
criminal-justice-reform 

 Prosecutors are one cause of mass incarceration:  http://www.nytimes.com/2015/09/29/opinion/david-brooks-the-
prison-problem.html?_r=0 

 Prosecutor decisions are a big part of the mass incarceration problem:  http://www.economist.com/news/united-
states/21672292-best-way-reduce-prison-population-two-cheers?fsrc=scn/tw/te/pe/ed/twocheers 

 Our approach to meth is not working.  https://www.washingtonpost.com/news/the-watch/wp/2015/10/12/meth-isnt-
an-argument-for-drug-prohibition-it-demonstrates-prohibitions-failure/?wpmm=1&wpisrc=nl_popns 

 We are safer today than ever but have failed to realize the crime dividend:  
https://www.washingtonpost.com/news/wonkblog/wp/2015/10/26/the-big-paradox-of-criminal-justice-in-america/ 

The work of the Council of State Governments Justice Center (CSGJC):   http://issues.org/32-1/reducing-
incarceration-rates-when-science-meets-political-realities/ 
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https://www.washingtonpost.com/news/the-watch/wp/2015/10/12/meth-isnt-an-argument-for-drug-prohibition-it-demonstrates-prohibitions-failure/?wpmm=1&wpisrc=nl_popns
https://www.washingtonpost.com/news/the-watch/wp/2015/10/12/meth-isnt-an-argument-for-drug-prohibition-it-demonstrates-prohibitions-failure/?wpmm=1&wpisrc=nl_popns
https://www.washingtonpost.com/news/wonkblog/wp/2015/10/26/the-big-paradox-of-criminal-justice-in-america/
http://issues.org/32-1/reducing-incarceration-rates-when-science-meets-political-realities/
http://issues.org/32-1/reducing-incarceration-rates-when-science-meets-political-realities/
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Z’s DUI Tip 
Wil Zevely can be reached at wzevely@aol.com

 

 

 

 

 

 

 

 

 

 

 

 

   

 

 

 

 

 

 

 

 

 

 

 

  

All of Z’s DUI articles 
are on the web page 
in the Members-Only 
section. Check them 

out to ensure you 
have the latest info 

on DUI litigation.

 

Check Out All of Z’s 
DUI Articles: 

 

mailto:wzevely@aol.com
mailto:wzevely@aol.com
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KACDL Benefits 

 Newsletter with 

criminal justice 
news and litigation 
tips from criminal 
practitioners 

 List Serv to ask 

questions and 
receive advice 
from members 

 Litigation Bank 

with sample 
motions and 
orders 

 Members Only 

Section of Web 

Page with Z’s DUI 
Tips 

 CLE Litigation 

Programs Annual 

Conference, June 
Regional Programs 
with Legislative 
Update, Federal 
Practice; Ethics, 
Winning DUI cases 

 Assistance with 

tuition to National 

Criminal Defender 
College in Macon 
and the Dayton 
Trial Practice 
program for 3 
members 

 Advocacy on 

Criminal Laws in 

KY General 
Assembly 
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On October 14, the Interim Joint Committee on Judiciary held a hearing in 
Hopkinsville, KY, where it heard testimony on the expungement bill.  
Representative Darryl Owens, the bill’s sponsor, introduced HB40, noting 
that although it had been introduced many times before, significant 
factors have made it even more critical now.  He stated that top 
companies in the state are turning away qualified applicants, merely 
because of mistakes they made in the past:  “Those mistakes have been 
adjudicated by our courts, individuals have served their sentences and 
paid their fines, yet they and our economy continue to be penalized.” 

Next, Sarah Davasher-Wisdom of Greater Louisville Inc., testified in 
favor of the bill.  She stated that the Louisville chamber of commerce  
supports HB40 because expungement will reduce the obstacles that limit  
employment opportunities for many Kentuckians, helping to integrate  
them into the local economy.  Russell Coleman, of Frost, Brown, Todd and 
the Coalition for Public Safety, who is also a former senior advisor to Mitch McConnell and FBI special agent, also testified in 
favor.  He discussed how the left and right are coming together to support expungement, noting the importance of re-integrating 
people into society and into the workforce: "One in three people have a criminal record, and their applications are going into the 
trash."   
The next speaker was West Powell, who was convicted of burglary for stealing a radio in 1989 when he was 18 years old.  He is in 
school for physical therapy and is concerned about being licensed – he testified that even 26 years later, his criminal record is 
impacting his life: "I made a mistake but I think I paid for it four times over."  Finally, Representative David Floyd, a Republican 
who has co-sponsored the bill in the past, read a letter from Mac Brown, VP of the Brown-Forman Corporation in support of the 
bill.  

Many other states are taking or have already taken steps to expand expungement.   From 2010 through 2014, at least 21 states 
expanded or established expungement policies.  Further, several nearby states have more advanced policies than Kentucky.  For 
example, Indiana’s recently passed Second Chance Law expanded eligible crimes to include Class D and some other felonies.  In 
Ohio, eligible felony convictions can be expunged after three years.   

If passed, HB40 would make 94,645 Kentuckians eligible for class D felony expungement, according to AOC and KSP. 

For the next year, Molly Rose Green will be partnering with the DPA Frankfort office on a fellowship project funded by the Initiative for 
Public Interest Law at Yale.  The project aims to expand access to expungement in Kentucky through community education, direct services, 
and legislative advocacy. 

Reducing Recidivism through Successful Economic Reintegration 
Molly Rose Green can be reached at molly.green@ky.gov or (859) 576-2276 

Nationally and locally, awareness of the long-lasting and pervasive effects of criminal 
records is increasing.  Many Kentuckians with prior convictions work hard to be productive 
members of society, but their criminal records unnecessarily hamper those efforts.    

Today in Kentucky, expungement is unavailable to citizens convicted of even the lowest 
level felonies.  Kentuckians can expunge a misdemeanor conviction, but even then under 
limited circumstances – to qualify, the person must have had no convictions in the five 
years preceding, and wait five years with no additional convictions. 

For several years now, House Bill 40 has proposed expanding expungement in Kentucky to               
cover low-level felony convictions.  However, this year the bill is gathering more bipartisan  

support, as well as the endorsement of many business interests.  Specifically, HB40 would make nonviolent Class D felony 
convictions eligible for expungement, subject to the same restrictions currently in place for misdemeanor convictions which 
include a five-year waiting period after completion of the sentence, and exemption for crimes involving children or sexual 
offenses. 

Importantly, HB40 also includes a provision that would provide protection from certain lawsuits to employers who hire 
former felons.  It would prohibit the introduction of information pertaining to an expunged conviction as evidence in a civil 
suit or administrative proceeding alleging negligent hiring or licensing.  That means that even if an employer could find out 
about an expunged conviction through a Google search for example, that evidence still could not be used against the 
employer. 

 
 

 

 

 

Sarah Davasher-Wisdom of Greater Louisville Inc., 
Representative David Floyd, Representative Darryl Owens, 
Russell Coleman of Frost, Brown, Todd, and West Powell after 
testifying in favor of expanded expungement legislation at the 
October 15, 2015 Interim Joint Committee on Judiciary 
hearing. 

 

mailto:molly.green@ky.gov
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KY Supreme Court Criminal Rules Committee 2015-16 work begins  

Do you have a suggestion for improving the rules? 
David Hoskins can be reached at davidhoskins@bellsouth.net 

 
Justice Cunningham now chairs this Committee in place of Justice Scott. There 
has been one meeting in October 2015.  
 
The 2015 members 
The current members of the Committee are: Justice Cunningham; Ray Larson, 
Fayette County Commonwealth’s Attorney; Rob Sanders, Kenton County 
Commonwealth’s Attorney; Todd Ferguson, Criminal Appellate Division, Office of 
the Attorney General; Tom Wine, Jefferson County Commonwealth’s Attorney; 
Martin Hatfield, Pulaski County Attorney; Douglas Miller, Commonwealth’s 
Attorney Harrison, Nicholas, Pendleton & Robertson Counties; Judge Donald 
Armstrong, District Court 
Louisville; Judge Thomas L. Clark, Fayette Circuit; Judge Beth Lewis Maze, Chief 
Circuit Judge, Montgomery County; David Nicholson, Jefferson County Circuit 
Court Clerk; Samuel Manly, Attorney at Law, Louisville; Tommy May, Attorney at Law, Pikeville; Len Ogden, Attorney at Law, 
Paducah; Bill Johnson, Johnson Newcomb, Frankfort; Daniel Goyette, Louisville Metro Public Defender; Ed Monahan, Public 
Advocate. 
 
ABA recommendations: 7 rejected, 1 adopted  by Court 
In previous meetings chaired by Justice Scott, the Kentucky Supreme Court Criminal Rules Committee considered the 2011 ABA 
Assessment Team's recommendations that Justice Scott deemed relevant to the judiciary. The ABA Team had former Supreme 
Court Justices Keller and Johnstone as members. The Kentucky Supreme Court Criminal Rules Committee recommended that the 
following 2011 ABA recommendations, listed below by Chapter, be sent on to the Kentucky Supreme Court for further 
consideration. They were sent to the Court on September 24, 2014. 
 
At the October 2015 meeting, Justice Cunningham reported that the Supreme Court had considered the recommendations and 
declined to advance these except for a requirement that evidence in a capital case be retained while the cases was pending.  
 
CHAPTER TWO 
Recommendation #1 (Report at 44)—“Preserve all biological evidence for as long as the defendant remains incarcerated.” 
Recommendation #2 (Report at 49)—“All biological evidence should be made available to defendants and convicted persons 
upon request and in regard to such evidence, such defendants and convicted persons may seek appropriate relief 
notwithstanding any other provision of the law.” 
 
CHAPTER THREE 
Recommendation #7 (Report at 87)—“Whenever there has been an identification of the defendant prior to trial, and identity is 
the central issue in a case tried before a jury, courts should use a specific instruction, tailored to the needs of the individual case, 
explaining the factors to be considered in gauging line-up accuracy.” 
 

COMPOSITE RECOMMENDATION BY COMMITTEE FROM DISCUSSIONS IN REMAINING PARTS OF CHAPTER THREE THROUGH 
CHAPTER SIX 
Recommendation:  “That the Commonwealth fully fund our Commonwealth’s Attorneys’ and County Attorneys’ offices, the 
Department of Public Advocacy, Metro Public Defenders, the Kentucky crime laboratories, as well as the criminal divisions of the 
Kentucky Attorney General’s Office, as their proficiencies directly impact the reliability of our criminal justice system.” 
 
CHAPTER TEN 
Recommendation #1 (Report at 307):  “The Kentucky Supreme Court should work with attorneys, judges, linguists, social 
scientists, psychologists, and jurors to evaluate the extent to which jurors understand instructions, revise the instructions as 
necessary to ensure that jurors understand applicable law, and monitor the extent to which jurors understand revised 
instructions to permit further revision as necessary.”  
Recommendation # 5 (Report at 314):  “Trial courts should not place limits on a juror’s ability to give full consideration to any 
evidence that might serve as a basis for a sentence less than death.” 

mailto:davidhoskins@bellsouth.net
http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0CAcQjRxqFQoTCKu8mYX-ickCFcJxPgodbGIHGQ&url=http://www.hoskinshill.com/our-team/&psig=AFQjCNGvllaLiYKpyEHQjSKyjJSsSuOGVA&ust=1447386768783039
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CHAPTER 13—MENTAL RETARDATION  
Recommendation #1 (Report at 402):  “Jurisdictions should bar the execution of individuals who have mental retardation based 
upon a clinical judgment, not solely upon a legislatively prescribed IQ measure, and judges and counsel should be trained to 
apply the law fully and fairly.  No IQ maximum lower than 75 should be imposed in this regard.  Testing used in arriving at this 
judgment need not have been performed prior to the crime.”  
 
CHAPTER 13—MENTAL ILLNESS 
Recommendation #8 (Report at 429):  “To the extent that a mental disorder or disability does not preclude imposition of the 
death sentence pursuant to a particular provision of law, jury instructions should communicate clearly that a mental disorder or 
disability is a mitigating factor, not an aggravating factor, in a capital case and that jurors should distinguish between the defense 
of insanity and the defendant’s subsequent reliance on mental disorder or disability as a mitigating factor.”  
 
AG discovery proposal adopted 
At the October 2015 meeting, the Attorney General’s Office has proposed a discovery rule change. It and its Commentary are as 
follows: 
 

Proposed Change to RCr 7.24 
(1) Upon written request by the defense, the attorney for the Commonwealth shall disclose the substance, including time, 
date, and place, of any oral incriminating statement known by the attorney for the Commonwealth to have been made by 
a defendant to any witness, and to permit the defendant to inspect and copy or photograph any relevant (a) written or 
recorded statements or confessions made by the defendant, or copies thereof, that are known by the attorney for the 
Commonwealth to be in the possession, custody, or control of the Commonwealth, and (b) results or reports of physical or 
mental examinations, and of scientific tests or experiments made in connection with the particular case, or copies thereof, 
that are known by the attorney for the Commonwealth to be in the possession, custody or control of the Commonwealth, 
and (c) upon written request by the defense, the attorney for the Commonwealth shall furnish to the defendant a written 
summary of any expert testimony that the Commonwealth intends to may introduce at trial. This summary must identify 
the witness and describe the witness’s opinions, the bases and reasons for those opinions, and the witness’s qualifications. 
* * * * 
(3)(a) If the defendant requests disclosure under RCr 7.24(l)(b), upon compliance to such request by the Commonwealth, 
and upon written request of the Commonwealth, the defendant, subject to objection for cause, shall permit the 
Commonwealth to inspect, copy, or photograph any results or reports of physical or mental examinations and of scientific 
tests or experiments made in connection with the particular case, or copies thereof, within the possession, custody, or 
control of the defendant, which the defendant intends to (may) introduce as evidence or which were prepared by a 
witness whom the defendant intends to (may) call at trial when the results or reports relate to the witness’s testimony. If 
the defendant requests disclosure of the Commonwealth’s experts under RCr 7.24(1)(c), then upon written request by the 
attorney for the Commonwealth, the defense shall furnish to the attorney for the Commonwealth a written summary of 
any expert testimony that the defense intends to (may) introduce at trial. This summary must identify the witness and 
describe that witness’s opinions, the bases and reasons for those opinions, and the witness’s qualifications. 
(b) if the defendant requests disclosure under Rule 7.24(2), upon compliance with such request by the Commonwealth, 
and upon motion of the Commonwealth, the court may order that the defendant permit the Commonwealth to inspect, 
copy, or photograph books, papers, documents or tangible objects which the defendant intends to may introduce into 
evidence and which are in the defendant’s possession, custody, or control. 
 
COMMENTARY TO RULE CHANGE RCr 7.24  
 
Changes to the rule make clear that both the Commonwealth and the defendant must disclose any books, papers, 
documents or tangible objects which either party may introduce into evidence at trial and which are in either party’s 
possession, custody, or control. Also each party would be obligated to provide to opposing counsel copies of any reports 
or results of testing relating to an experts testimony as well as a summary of that experts testimony and curriculum vitae. 
This change would align the Rules of Criminal Procedure with the Rules of Civil Procedure with regard to each party 
providing materials that may be used at trial without the requirement that the proffering party intends to use those 
materials at trial. 

 
While this change would provide defendants with additional discovery, it would require a defendant to provide an expert’s 
report that could be introduced even if there was no intent to actually introduce it. KACDL and DPA are working on proposing a 
modification to this proposal at a future meeting since it passed 8-4 at the October 2015 meeting.  
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Ideas members indicated they wanted to propose at future meetings 
Doug Miller - create an alibi rule 
Ray Larson - create a rule to allow the skyping in of a witness 
Sam Manly – reconcile the 5 days v. 10 days in 10.02 and 10.06; move Chapter 8 before chapter 7; 7.02 – change to allow lawyer 
to issue subpoena as can be done in civil cases 
Martin Hatfield - review the 60 day rule change re who has jurisdiction for bond decisions 
Tom Wine - 4.08, allow public access to the public safety assessment  
Scott West- address rocket docket issues 
Dan Goyette - 24 hour bond review 
Ed Monahan - create an expedited process for bond appeals. 

 
Got an idea for the rules? 

Send your proposal for changes or 
additions to the Rules of Criminal  
Procedure NO LATER THAN THE END 
OF DECEMBER to the KACDL Rules 
Committee Chair, past-President  
David Hoskins at: 
davidhoskins@bellsouth.net or one of 
the following members of the 
Kentucky Supreme Court Rules 
Committee: Sam Manly, Daniel T. 
Goyette, Ed Monahan, Len Ogden, or 
Bill Johnson.  Please cc KACDL 
President Bill Deatherage for the 
record. 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

MARK YOUR CALENDARS FOR 
FUTURE KACDL EDUCATION 

Leading criminal defense litigators teaching on the latest 
thinking 

2016 KACDL DUI Seminar 
Friday, April 29, 2016 at The Galt House Hotel, 

Louisville, KY 
 

2016 KACDL Video Seminar Series 
June, 2016, Statewide 

Executive Director’s Column 
Heather Drake, Executive Director, can be reached at director@kacdl.net 

So many exciting things are coming up for KACDL members in the next calendar year.  We have already 
scheduled the first DUI Seminar for Friday, April 29th at the Galt House Hotel in Louisville.  Speakers 
have been chosen and are perfecting their presentations for the statewide video seminars to be held in 
June.  Some KACDL members have already volunteered to host a video seminar, but we are still looking 
for more hosts.  Please email me at director@kacdl.net if you’d be willing to host.  It is simple!  You 
promote the video seminar with defense attorneys in your area and choose a date in June to host.  I 
send you the DVD, handout material and CLE forms.  You play the DVD for attendees and send the 
forms back to me.  It is a great way to be able to receive CLE’s locally.  Please let me know if you would 
be willing to serve as a host site.   

All of the benefits of KACDL are only open to members.  KACDL members receive  
reduced rates to all of our trainings – enough to pay for your entire membership.  Our members-only 
ListServ and part of our website are two examples of the potential networking opportunity available to 
you as a KACDL member.  Please be on the lookout for your invoice for 2016 Membership Dues.  If you 
have not been receiving training flyers by mail or have recently moved offices, then I probably don’t  

have your updated address.  Email it to me so you will continue to receive communication from KACDL.  Another benefit KACDL provides to 
members is the opportunity to apply for a scholarship to attend either the Public Defender Trial Advocacy Program at the University of Dayton Law 
School or the National Criminal Defense College in Macon, Georgia.  KACDL sends two members each year and if you have not had the opportunity 
to attend one of these trainings you might want to consider applying for the scholarship.  Application forms are below.  Please return them to: 
KACDL, P.O. Box 7582, Louisville, KY 40257 

mailto:davidhoskins@bellsouth.net
mailto:director@kacdl.net
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KACDL Application for Scholarship to the Public Defender Trial Advocacy Program at the University of Dayton Law School 

 
Name_____________________________________________________________________________ 
 
Address____________________________________________________________________________ 
 
Phone #____________________________________________________________________________ 
 
E-Mail Address_______________________________________________________________________ 
 
How long have you been a member of KACDL?_____________________________________________ 
 
How have you been involved with KACDL?_________________________________________________ 
 
What kind of law practice do you have?___________________________________________________ 
 
What percent of your practice involves defending citizens who have been accused of a crime?_______ 
 
What experience do you have with criminal defense?________________________________________ 
 
___________________________________________________________________________________ 
 
Have you been a public defender, and if so, for how long?____________________________________ 
 
Why do you want to go to the Public Defender Trial Advocacy 
Program?___________________________________________________________________________ 
 
___________________________________________________________________________________ 
 
____________________________________________________________________________________ 
 
What do you hope to gain professionally from going to the Public Defender Trial Advocacy 
Program?____________________________________________________________________________ 
 
____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

You must attach a brief article on the topic of the constitutional right to present a defense.  Please attach any letters of 
support to this application. 

 
 
 
Please send this application to Heather Drake, KACDL Executive Director, P.O. Box 7582 
Louisville, Kentucky 40257 no later than February 15.   
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APPLICATION FOR KACDL SCHOLARSHIP TO NCDC 
 
Name_____________________________________________________________________________ 
 
Address____________________________________________________________________________ 
 
Phone #____________________________________________________________________________ 
 
E-Mail Address_______________________________________________________________________ 
 
How long have you been a member of KACDL?_____________________________________________ 
 
How have you been involved with KACDL?_________________________________________________ 
 
What kind of law practice do you have?___________________________________________________ 
 
What percent of your practice involves defending citizens who have been accused of a crime?_______ 
 
What experience do you have with criminal defense?________________________________________ 
 
___________________________________________________________________________________ 
 
Have you been a public defender, and if so, for how long?____________________________________ 
 
Why do you want to go to NCDC?________________________________________________________ 
 
___________________________________________________________________________________ 
 
____________________________________________________________________________________ 
 
What do you hope to gain professionally from going to NCDC?_________________________________ 
 
____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

You may supplement this application with letters in support.  Please attach any letters of support to this application. 

 
 
 
 
 
Please send this application to Heather Drake, KACDL Executive Director, P.O. Box 7582 
Louisville, Kentucky 40257 no later than February 15.   
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Litigating a Circuit Court Appellate Opinion 
Kathleen Schmidt can be reached at kathleen.schmidt@ky.gov 

 Kentucky citizens have the right under our state constitution to appeal as a matter 
of right to another court if an adverse, final ruling has been entered against your client. 

Ky. Const., Sec. 115. While most attorneys envision an appeal as taking a circuit court 
loss to either the Kentucky Court of Appeals or the Kentucky Supreme Court, one 

powerful weapon is often overlooked. That is the district court to circuit court appeal.  

 Governed by Civil Rule 72, appeals to circuit court provide a relatively 
uncomplicated method of challenging both rulings in individual cases as well as practices 

in your jurisdiction of which you disagree. RCr 12.02 governs what rules apply to appeals 
in criminal cases and RCr 12.04 sets out general rules for appeals. RCr 14.04 states that 

a timely notice of appeal stays proceedings in a district court appeal but bond can be 
required. RCr 12.78 sets out rules for bail on appeal. But be aware that KRS 431.525 
sets a maximum amount of bond in certain situations involving misdemeanors charges 

and convictions. 

 So what if an attorney appeals to circuit court and gets an adverse opinion? 

BEWARE! A common misconception is that a notice of appeal should be filed in the 
Kentucky Court of Appeals to further litigate the case. But the correct procedure is to file 
a motion for discretionary review pursuant to CR 76.20 within 30 days of the entry of the 

opinion. This is an important rule to know because once the 30 days for filing a motion 
for discretionary review has lapsed, the opinion is final. Therefore, motions for leave to 

file late discretionary reviews are not granted. 

 Please contact the DPA Appeals Branch with any questions! 

KACDL Contact Information: 

 

Heather Drake, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 7582  

Louisville, KY 40257    
 

Listserv email: kydefenders@kacdl.net  

*YOU MUST BE A PAID MEMBER TO POST TO THE LISTSERV! 

       

www.kacdl.net 
 

 

mailto:director@kacdl.net
mailto:kydefenders@kacdl.net
http://www.kacdl.net/
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2016 KACDL Legislative Update and Criminal Law 

Litigation Program 
4 hours CLE credit including 1 hour of ethics credit regional video program  

 
KACDL 2016 Regional Seminars… Advancing Your Criminal Law Capacity… Criminal Defense 

Experts providing timely information and real-world tools to represent your clients 
 

Kentucky Association of Criminal Defense Lawyers 
Advancing justice for Kentuckians, advocating on key liberty issues 

 
15 minutes – no CLE credit 
Introduction 
KACDL’s History and Value 

Ernie Lewis, KACDL President, Frankfort, KY 
 
45 minutes  
Jury Selection in Kentucky:  Getting from Bad to at least Average 

This session will discuss the Law on Jury Selection in Kentucky, How it is Often Done, Theme of Your Case, Metaphors 

and Analogies, Being Comfortable with Silence; Hand Gestures; Silent Communication, Try this at a Party:  Who, 

What, When, Where, Why, Describe, Explain, Leading Off and Your List:  How to Avoid Getting Shut Down by the 

Judge, Please Stop Telling Me Why This Won’t Work:  Overcome Your Fear, The Crossed Arms/Crossed Legs Juror, 
The Oversharer, Your Own Style 

David Ward, KACDL-President-Elect, Winchester, KY 
 

45 minutes  
Expungements: what you will and won't find in the statutes 
An overview of how to quickly tell if someone is eligible for expungement, and what to do if they're not. 
Julie Kaelin, Faulkner Kaelin, Louisville, KY 
 
45 minutes  
Civil consequences from the disposition of a criminal case 
A criminal defense lawyer should be aware of potential collateral consequences that arise from the disposition of a 
client’s criminal case. The outcome of a criminal case may affect a later civil lawsuit regarding the same incident 
when the client sues law enforcement officers or agencies for constitutional violations and related state claims such 
as false arrest, wrongful imprisonment, malicious prosecution and assault. 
 Larry D. Simon, KACDL Past-President, Simon Law Office, Louisville, KY 
 
60 minutes - ethics credit 
Tips for effective client communication 

Criminal defense lawyers are ethically obligated to communicate with their clients.  Effective client communication is vital to 
telling a client’s story.  This session will provide practical tips on how to improve attorney client communication, and fulfill their 
responsibilities under Rule 1.3, Communication, of the KY Rules of Professional Conduct. 

Amy Hannah, Louisville Public Defender Office, Louisville KY 
 
60 minutes  
2016 Legislative Update  
A review of the legislative activity of the 2016 General Assembly with implications for effective practice. 
Rebecca Ballard DiLoreto, KACDL legislative agent, Past-President, Lexington, KY 
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Presenters 
 
Rebecca Ballard DiLoreto practiced as a public defender with DPA for twenty-five years, beginning as a trial lawyer in Richmond, 
KY and then handling appeals. In 1996, she became the inaugural manager of DPA's Juvenile Post Disposition Branch. Thereafter, 
she directed the DPA Post-trial Division for ten years, then became the inaugural director of the DPA Lexington Public Defender 
Office. Upon retirement from DPA, she worked for over seven years for the Northern Kentucky Children’s Law Center. She is 
currently the Legislative Agent for KACDL and the Executive Director of the Institute for Compassion in Justice.  

 
Amy Hannah is currently a Division Chief in the Adult Trial Division. She has been with the 
Louisville Metro Public Defender's Office since June 2004. She graduated from American 
University in Washington, DC in 1996 with a Bachelor of Arts degree in Political Science. While 
at AU, she spent a semester living and studying in Merida, Venezuela. Ms. Hannah graduated 
from the University of St. Thomas School of Law in 2004. While at UST, Ms. Hannah worked in 
the Immigration Clinic representing clients seeking asylum. Ms. Hannah also worked as a law 
clerk at the Hennepin County Public Defender's Office where she worked on both juvenile and 
adult cases. Ms. Hannah was a Summer Intern in the Alexandria, Virginia Public Defender's 
Office. Ms. Hannah's experience with the Louisville Metro Public Defender's Office includes 

representing adult clients in both district and circuit court. Prior to becoming a Division Chief, Ms. Hannah was in the Capital Trial 
Division where she successfully represented clients facing the death penalty. In 2009, Ms. Hannah was awarded the Clarence 
Darrow Prodigy Award from the Kentucky Association of Criminal Defense Lawyers. She is also the recipient of two Walker 
Awards for excellence in advocacy that resulted in jury trial acquittals for clients charged with felony offenses. 
 

 
Louisville native Julie Kaelin has been practicing criminal defense in Jefferson and its surrounding 
counties for over ten years, first as a Staff Attorney in the Adult Division of the Louisville Metro Public 
Defender's Office, and then in private practice. She continues a commitment to indigent defense by 
participating in the conflict panels of various public defender agencies and by serving as Chair of the 
Louisville Bar Association's Public Interest Section, through which she trains other attorneys to handle 
expungements for those in need through the Legal Aid Society's volunteer lawyer program. She is also 
on the Board of the Kentucky Association of Criminal Defense Lawyers, and is licensed in federal 
court. She and her law partner, Karen Faulkner, practice in downtown Louisville on Armory Place, and 
have a particular interest in violent crimes, sex crimes, and domestic violence cases.  
 

 
Ernie Lewis is President of the Kentucky Association of Criminal Defense Lawyers legislative agent 
and Ernie Lewis received his undergraduate degree from Baylor University in 1969, a Masters of 
Divinity from Vanderbilt University in 1973, and a Juris Doctoris (J.D.) from Washington University 
in 1977.  He was a VISTA Volunteer in Minnesota in 1970.  He was with the Department of Public 
Advocacy from 1976 until 2008 in several different capacities, including appellate lawyer, local 
assistance branch manager, directing attorney of the Richmond Trial Office, and Regional 
Manager for the Central Kentucky Region.  He was appointed Kentucky Public Advocate in 1996, 
overseeing the statewide public defender system, and served in that capacity until 2008 when he 
retired from state government.  Since 1985, he has been on the faculty of the National College of 
Criminal Defense located at Mercer Law School in Macon, Georgia. He served for two years as 
Chair of the American Council of Chief Defenders from 2006-2007. He has worked on indigent 

defense issues with various groups in Georgia, North Carolina, Minnesota, Texas, Ohio, Indiana, Tennessee, and Louisiana.  In 
2000, he was named Outstanding Lawyer by the Kentucky Bar Association.   In 2007, he was given the Champion of Indigent 
Defense Award by the National Association of Criminal Defense Lawyers.  In 2008, he was given the Chief Justice’s Special Service 
Award.  He received the Department of Public Advocacy’s Professionalism and Excellence Award in 2003 and the Nelson Mandela 
Award in 2009.  He served as Legislative Agent for the Kentucky Association of Criminal Defense Lawyers from 2009-2015.  He is 
now active in teaching public defenders, consulting, and representing an occasional client. Since January of 2014, he has been 
serving as the Executive Director of the National Association for Public Defense.  He was one of the founding board members of 
KACDL, and is serving as the President of KACDL during 2016. 

 
 

https://www.google.com/imgres?imgurl=http://www.kacdl.net/images/ernie_lewis.jpg&imgrefurl=http://www.kacdl.net/&docid=v0X1qZbn2W8EZM&tbnid=AMu3KAXqOYuKgM:&w=200&h=210&ei=b5kyVI_vF4qzyATEvoKAAw&ved=0CAIQxiAwAA&iact=c
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Larry D. Simon After receiving a Bachelor of Arts (B.A.) from the University of Louisville in 1975 and 
Juris Doctorate (J.D.) from the University of Louisville School of Law in 1980, Simon served as an 
Assistant Commonwealth’s Attorney in Jefferson County through 1985.  Since entering private practice 
he has defended people charged with criminal offenses in state and federal courts at trial, appellate and 
post-conviction levels, and litigated cases under 42 U.S.C. Section 1983, as well as other federal and 
state personal injury claims resulting from governmental misconduct or negligence.  In addition to his 
private practice, Simon has continuously served as appointed conflict counsel under the Criminal Justice 
Act in the U.S. District Courts for the Western District of Kentucky and the Southern District of Indiana, 
as well as conflict counsel for the Louisville-Jefferson County Public Defender Corporation and the 
Kentucky Department of Public Advocacy. Simon currently serves as President of the Kentucky 

Association of Criminal Defense Lawyers and is a member of the National Police Accountability Project. Previously Simon served 
as Chair of the Louisville Bar Association’s Criminal Practice Section and as a member of the LBA’s Committee on Professional 
Responsibility.  He was recognized as the LBA’s Pro Bono lawyer of the year in 1992. 
 

 

David M. Ward is a partner in the Winchester law firm of White, McCann & Stewart, 

PLLC where he has practiced since 2000.  He is a 1993 graduate of The Ohio State 

University College of Law, holds degrees from the University of Minnesota and 

University of Kentucky, and currently serves as the First Vice President of KACDL.  

David’s practice focuses on both civil and criminal litigation and he has tried over sixty 

(60) jury trials during his legal career including service as a Public Advocate in the late 

1990s.  An Iraq War veteran, he has served for over 28 years in the active and Reserve 

Army and is presently a Colonel and Staff Judge Advocate (general counsel) for the 63rd 

Regional Support Command in Mountain View, California.  David is married, has two 

children ages 10 and 19, and resides in Richmond, Kentucky.  He used to be absolutely 

terrible at jury selection.  Now, well . . . we’ll see. 

 


