
KACDL: Advocating Key Liberty Issues; Educating Criminal Defense Practitioners; Advancing Justice for Kentuckians 

Angela Rea,  Editor   KACDLNews@kacdl.net 

KACDL NEWS 

  President’s Page 

Greetings from KACDL!  In this edition of the quarterly newsletter, 

you’ll find a number of articles I hope you find useful in your practice 

as well as a calendar of upcoming events for our organization.  The 

most important event on our calendar is the 32nd Annual 

Conference taking place at the Gault House in Louisville. We have a 

strong lineup of forensic scientists who have experience working 

with and testifying on behalf of both the defense and 

prosecution.  Please note the date -Friday, October 26th- on your 

calendar, registration will open soon. I encourage you to get signed 

up early and join us at not only the conference, but also the Annual 

Member and Board Meeting taking place the evening prior to the 

conference. All members of KACDL are welcome and encouraged to 

attend. 

It is hard to believe 2018 is already more than half over.  This year 

has brought a number of legislative challenges as well as the passing 

of giants in the Kentucky Criminal Defense Bar.  We’ll meet those 

challenges head-on in the District, Circuit, and Appellate courts 

throughout our Commonwealth and we’ll mourn our losses as we 

also recognize the new leaders stepping up into leadership roles in 

our organization.  I ask you to consider what you can do to advance 

the cause of Justice through your work with KACDL. Whether it is 

sharing your experience through this newsletter, helping out with 

our amicus appellate work, or choosing KACDL as your primary CLE 

provider, every oar in the water propels this organization.  It is 

through our organization, cooperation, and teamwork that we’ll 

continue to stand up for and advocate on behalf of the most 

vulnerable members of our society. We do this work not because it 

is easy, but because it is hard. And we do this work only with the 

help of one another that is best expressed through KACDL.  Thank 

you for being a part of this great organization! 
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President Remarks 

David Ward, President. David Ward was born in 1966 in Ashland, Kentucky, David attended the University 
of Kentucky where he earned his BHS, with distinction. Upon graduation, he attended the University of 
Minnesota where he earned his MHA before graduating from the Ohio State University College of Law with 
a Juris Doctorate. Ward returned to his Kentucky after serving on active duty in the United States Army 
Judge Advocate General’s Corps where he continues to serve today as a Colonel and Staff Judge Advo-
cate for the 63rd Regional Support Command in Mountain View, California. Twice recalled to active duty to 
serve 14 months with the 101st Airborne Division in Iraq with additional duties in Kuwait and Turkey and 12 
months as the Deputy Staff Judge Advocate at Fort Drum, New York. After practicing Kentucky criminal law 
as a Public Advocate, David joined White, McCann & Stewart, PLLC, in 2000 and became a partner in 
2005. He serves on the board of Clark County Community Services and is a past President of the Clark 
County Bar Association.  

 You may reach him at president@kacdl.net 

mailto:president@kacdl.net


KACDL: Advocating Key Liberty Issues; Educating Criminal Defense Practitioners; Advancing Justice for Kentuckians 

Angela Rea,  Editor   KACDLNews@kacdl.net 

To view online Calendar, please click here 

Remember, KACDL Members are          
ALWAYS welcome at Board Meetings!  
Our Next Board Meeting is scheduled 
for:             

Thursday, August 23rd    
DPA Main Office 

Frankfort, KY 
3:00-5:30 PM 

 

KACDL OFFICERS 

Board of Directors & Standing 
Committee Chairs 

Officers* Directors-at-Large Directors ex officio Directors Emeritus 

  Jerry J. Cox (A) Amy I. Hannah* William E. Johnson 

 President Karen Faulkner (A) R. Tucker Richardson W. Robert Lotz 

 David M. Ward Frank Mascagni, III (A) David Hoskins Brad Coffman 

 President@kacdl.net Rachael Neugent (A) Larry D. Simon Bette J. Niemi 

  Benham Sims (A) J. Guthrie True Russell J. Baldani 

 President-Elect  William G. Deatherage Samuel Manly 

 B. Scott West   Ernie Lewis  Mark A. Bubenzer 

  Brad Clark (B) Edward C. Monahan   

 First Vice-President Brent Cox (B) Daniel T. Goyette  
Frank E. Haddad, Jr. 
(d.) 

 Angela Rea  Julie M. Kaelin (B)  Charles Coy (d.) 

  Ryan Vantrease (B)  Mark Stanziano (d.) 

 Executive Director Patrick J. Renn (B)     

 Donna Brown Wilbur M. Zevely (B)     

 director@kacdl.net       

        

Legislative Agent KY Public Advocate   

Rebecca DiLoreto Damon Preston   

 

 

Amicus Curiae amicuscuriae@kacdl.net David Niehaus 

Lawyers Strike Force strikeforce@kacdl.net Russell J. Baldani 

Rules rules@kacdl.net William G. Deatherage 

Education education@kacdl.net B. Scott West 

DUI (Sub Committee of Education) dui@kacdl.net Rachael Neugent 

Finance finance@kacdl.net Jerry J. Cox 

Legislative legislation@kacdl.net Rebecca DiLoreto 

Membership and Governance membership@kacdl.net Daniel T. Goyette 

KACDL Standing Committees and Chairs*  

*Denotes members of the Executive Committee 

Committees: To express interest, please login to your online account here. Under “My Com-

mittees and Groups” click “join” and the Committee Chair will be in contact to discuss any 

open positions and/or approve your membership. 

http://www.kacdl.net/calendar_list.asp
mailto:president@kacdl.net
mailto:director@kacdl.net
mailto:amicuscuriae@kacdl.net
mailto:strikeforce@kacdl.net
mailto:rules@kacdl.net
mailto:education@kacdl.net
mailto:dui@kacdl.net
mailto:finance@kacdl.net
mailto:legislation@kacdl.net
mailto:membership@kacdl.net
http://www.kacdl.net/login.asp
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LEGISLATIVE NEWS, Advocating Key Liberty Issues 

 Rebecca Ballard DiLoreto,  KACDL’s Legislative Agent, can be reached at 

Legislation@kacdl.net or Rebecca.diloreto@gmail.com  (859) 327-3990  

 

PRESENTATIONS ON KENTUCKY TONIGHT, AT THE KBA SUPREME COURT RULES COMMIT-
TEE AND THE INTERIM JUDICIARY 

KACDL has been actively engaged in the legislative process during Kentucky’s Interim. Our 
President, David Ward, presented along with Kate Miller of the ACLU and others at a June 
4th discussion led by Renee Shaw, Kentucky Tonight host on the topic of Criminal Justice 
Reform. https://www.ket.org/episode/KKYTO%20002522/    David addressed the likely im-
pact of Marsy’s Law and the consequences of prison overpopulation. Renee Shaw also had a 
panel on how Medicaid changes will impact the Opioid crisis in Kentucky, with critical weigh-
ing in by Jason Bailey of the Kentucky Center for Economic Policy. https://www.ket.org/
episode/KKYTO%20002526/   You might find it worthwhile to review materials on this topic 
published by the Sentencing Project, an experienced think tank within the Beltline of D.C. 
http://www.sentencingproject.org/publications/opioids-treating-illness-ending-war/ 
 
KACDL membership testified at the Kentucky Supreme Court Rules Committee in opposition 
to the legislatures attempt to significantly lower the bar in cases involving children as victims 
with its passage of SB 137.  http://www.lrc.ky.gov/recorddocuments/bill/18RS/SB137/
orig_bill.pdf 

KACDL supported the Kentucky Coalition Against the Death Penalty in a presentation before 
the Interim Judiciary on the harm and waste of the death penalty in Kentucky. https://
www.ket.org/legislature/?archive&nola=WLEGP+018012 

KACDL and DPA will present on August 3rd in Paducah, Kentucky to the Interim Judiciary. 
This session will be held at Lake Barkley State Resort Park. 

TOPICS OF INTEREST TO KENTUCKY LEGISLATORS 

The hot topics of interest to our Kentucky Legislators in the 2019 session appear to be eye-
witness identification and pretrial release.  https://www.innocenceproject.org/causes/
eyewitness-misidentification/   Past history should warn us that we are likely to see many 
bills increasing penalty and enhancing the level of offenses for the range of assault offenses 
and sexual offenses.  

KENTUCKY PRISON OVERCROWDING 

It remains important for us to address the significant overcrowding in Kentucky’s prisons 
and ever increasing inmate population. The Governor’s own CJPAC Justice Reinvestment 
Work Group (staffed by KACDL Past President Amy Hannah) shared with the Kentucky legis-
lature in the 2018 session that the gravest concern in our criminal justice system is over-
crowding. According to the Governor’s Work Group, prison admissions have grown by 32% 
over the last five years with a count of 570.5 million prisoners held by DOC in 2017 and an 
anticipated 600 million to be held in 2019. Class D felonies have increased by 38% over the 
last five years with 56% of those charged as Class D felons being convicted of the Class D 
Felonies (not based on a plea bargain from a higher offense). 82% of those convicted of a 
Class D Felony have no more serious offense and are being housed in county jails without 
services. We also don’t talk enough about the presence of racial disparity in the Kentucky 
system. http://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-
disparity-in-state-prisons/  NACDL outgoing President Rick Jones has been clear about this 
impact across the country. https://www.nacdl.org/Champion.aspx?id=48296   

AREAS OF LEGISLATIVE ADVOCACY OF INTEREST TO KACDL MEMBERSHIP: 

KACDL members have expressed interest in having our organization address the harmful use 
of hammer clauses in certain jurisdictions in Kentucky. In a few courts in Kentucky, hammer 
clauses are used to get a person out on bail after entry of a plea of guilty, where the individ-
ual will be sentenced to the maximum punishment if they violate the terms of the post-
plea/pre-sentencing release. Other members want KACDL to support the decriminalization 
or full legalization of marijuana. The board will discuss this topic at its next meeting. We 
encourage you to weigh in by sending me your thoughts at the email below. Members also 
recommend that we encourage AOC to do more with use of texting and other strategies to 
help people be successful on pretrial release. KACDL also continues to participate in the 
SMART on CRIME Coalition. That group is interested in revisiting the creation of a new Gross 
Misdemeanor category of offense, whereby the state continues to pay for the incarceration 
of those no longer convicted as felons but rather in this new in-between category labeled 
“Gross Misdemeanor.” We continue to welcome your thoughts on what our priorities 
should be as we head into the 2019 Legislative Session.  

Please familiarize yourself with the ADVOCACY TAB before the next session.  Please feel 
free to contact our Legislative Agent, Rebecca Ballard DiLoreto at Rebec-
ca.DiLoreto@gmail.com to become involved in our legislative advocacy or share your ideas 
and concerns.  

On Demand Video: 2018 Legislative Update, Rebecca DiLoreto 
Member log in & registration required 

mailto:legislation@kacdl.net
mailto:Rebecca.diloreto@gmail.com
https://www.ket.org/episode/KKYTO%20002522/
https://www.ket.org/episode/KKYTO%20002526/
https://www.ket.org/episode/KKYTO%20002526/
http://www.sentencingproject.org/publications/opioids-treating-illness-ending-war/
http://www.lrc.ky.gov/recorddocuments/bill/18RS/SB137/orig_bill.pdf
http://www.lrc.ky.gov/recorddocuments/bill/18RS/SB137/orig_bill.pdf
https://www.ket.org/legislature/?archive&nola=WLEGP+018012
https://www.ket.org/legislature/?archive&nola=WLEGP+018012
https://www.innocenceproject.org/causes/eyewitness-misidentification/
https://www.innocenceproject.org/causes/eyewitness-misidentification/
http://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons/
http://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons/
https://www.nacdl.org/Champion.aspx?id=48296
http://www.kacdl.net/content.asp?contentid=137
mailto:Rebecca.DiLoreto@gmail.com
mailto:Rebecca.DiLoreto@gmail.com
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=44
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      KACDL TAKING ACTION, Advancing Justice 

Amicus Curiae Committee 

David Niehaus, KACDL Amicus Curiae Chair or Josh Reho, Vice Chair, can be 

reached at amicuscuriae@kacdl.net  

 MAJOR ACTIVITIES SINCE LAST REPORT: 

Report of Amicus Committee 

16 July 2018 

 Acting on previous authorizations from the Board and recommendations from the 

Amicus Committee, KACDL joined in an amicus brief in a potential death penalty 

case and filed a brief in a Dependency, Neglect and Abuse (DNA) case. Both are in 

the Supreme Court of Kentucky. 

 The first case, Commonwealth v. Bredhold, 2017-SC-000436-TG, arose in 

Fayette Circuit Court. Upon motion of defense counsel, the circuit judge excluded 

death as a possible punishment because the defendant, although over 18 at the 

time of the offense, was less than 21 years old, and because compelling psychologi-

cal, sociological, and medical evidence showed that imposition of death in such cas-

es was foreclosed by many of the same considerations that justified exclusion of the 

death penalty for persons under 18 in Roper v. Simmons and subsequent cases. 

KACDL was asked to work with the National Association for Pubic Defense. After 

reviewing the brief drafted for NAPD, KACDL joined in the excellent arguments pre-

sented. 

 This is a major case. Some 19 other organizations have lined up as amici in sup-

port of the circuit court ruling excluding death as a potential punishment. The main 

briefs have been submitted. A decision on oral argument should be made relatively 

soon. 

 The second case is before the Supreme Court on grant of the Commonwealth’s 

motion for discretionary review. Because it arises from a DNA action in Family 

Court, the appeal in the Court of Appeals was treated as a confidential file although 

the opinion of the Court of Appeals reversing the Family Court was inexplicably 

listed in the minutes of the Court of Appeals. Because of the unsettled status of the 

case, few details will be given here. 

KACDL was asked to intervene after the Commonwealth’s DR was grant-

ed. A Brief dealing with the admissibility of “sex offender” or “registrant” status as a 

factor in KRS Chapter 620 decisions was filed. Our Brief pointed out that this status 

was not admissible under Article IV of the Rules of Evidence and the relevant stat-

utes which did list the considerations for decisions in DNA actions. The Brief also 

pointed out that if sex offender registrant status is allowed as a consideration when 

DNA actions are brought few plea bargains will be reached because defendants 

would be unwilling to accept the near-automatic loss of their children as a conse-

quence a plea. KACDL also pointed out that pleas entered without formal advice 

from the judge would be susceptible to vacation under RCr 11.42 or CR 60.02 and 

Stiger v. Commonwealth and Lee v. United States.  All briefs in this appeal have 

been filed. It was sent for assignment on June 20th and is pending a decision as to 

oral argument. 

No new matters have been received for consideration. 

 

AMICUS BRIEF FILINGS are now available online UNDER 

your member log in.  

 

 

http://www.kacdl.net/content.asp?contentid=166
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Brian Scott West, KACDL Education Chair,  can be reached at  
brianscott.west@ky.gov or  education@kacdl.net 

MARK YOUR CALENDARS FOR KACDL EDUCA-

TION 

 
 
 
   

     Need CLE credit before July 1st?  
We have your answer! 

 
 
      

4.0 Tech Credits Available via On Demand: 
  
  
 
   
 4.0 Live Credits Available via a location near you! 
   

                 
 
    
 
 
 
 
 
      
 
 
 
 
 

    
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

For more information regarding our  
events, please access our  

Event Calendar here 

Educating Criminal Defense Practitioners 

REGISTER 

BROCHURE 

    2017 Legislative Update and Criminal Law Litigation  
     Program-Summer Regional Video Seminar Series  
     NOW AVAILABLE ON DEMAND until June 30th via EVENTS tab 

2018 Legislative Update and Criminal Law Litigation  
Program-Summer Regional Video Seminar Series  

MORE INFO 

Annual Conference and Criminal Defense Seminar 
Friday, October 26, 2018 in Louisville, KY 

REGISTER ONLINE 

MORE INFO 

Fall DUI Defense Seminar 
Date TBD, Northern KY University, Chase Law School 

DUI Defense Seminar – September 21st, 

NKU Chase Law School, KY 

 

Have you signed up yet? NEW DUI, Field Sobriety Testing and the 

Intoxilizer Manuals were released April 2017. Get a complimentary 

digital copy and learn about any changes. Registration is now open! 

For more info and to get registered click here. 

 

 

2018 Summer Video Seminar Series 

We have wrapped up this training, but the 2018 Video Seminar is 

available online for Tech CLE Credit July 1, 2018 through the June 

30, 2019 reporting period. KACDL Members can purchase each 

presentation separately for $20 each (1 CLE Tech credit) or can pur-

chase the full package for $55 (4 CLE Tech Credits including an Eth-

ics credit). This “On Demand” option is only available to members 

and is only available online. Click the links below to register: 

On Demand Video: The Ethics of Digital Marketing for Attorneys, 

Brad Clark.  

On Demand Video: What State Practitioners Need to Know about 

Federal Law, David Hoskins.   

On Demand Video: Miranda in Kentucky: How the Commonwealth 

Has Interpreted the Right to Remain Silent, B. Scott West   

On Demand Video: Full Package: Digital Marketing, Federal Law in 

KY, Miranda and Legislative Update   

32nd Annual Conference & Criminal De-

fense Seminar 

Friday, October 26, 2018 in Louisville, KY 

 

    

 

 

 

MORE INFO 

For more information regarding our  

events, please access our  

Event Calendar here 

mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
http://www.kacdl.net/calendar_list.asp
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http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=46
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=47
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=47
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
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 Part 3: Where is the evidence? An Investigator’s Perspective   

The Third Part of a Continuing Series 

Material Provided by KACDL Member Joey Stidham  

of Stidham Reconstruction and Investigation, LLC 

  

 

Forensic maps or diagrams of the scene: 

Many times, we receive forensic maps or hand drawn diagrams of scenes 

without the underlying digital data or measurements. The raw data for these 

diagrams is crucial to ensure the accuracy of the diagram. Make sure you are 

obtaining this information, so the measurements can be checked and the data 

on the map can verified for accuracy. This may seem like a minute point. 

However, in a murder case that arose out of a traffic collision that I was re-

tained in by Attorney Mike Curtis, the Commonwealth’s expert had added 

over 20 feet to the distance a lady traveled from a stop sign. This significantly 

increased the amount of time Mr. Curtis’ client had to observe her. After 

Mr. Curtis pointed this out in a Daubert hearing the Commonwealth Attor-

ney did not call this expert to the trial.  

Request all forensic maps and/or scene diagrams, the notes with 

recorded distances, And the digital files. 

 

Cell phones, Computers, Tablets, SD Cards, Jump Drives, Car Infotain-

ment Systems: 

As you all know, these items may contain invaluable or devastating evidence 

for your client. In most cases today, many of these items are collected by the 

police. They are stored in the evidence locker and they may or may not have 

been analyzed. 

Many agencies across the state have officers trained to image phones and 

computers. The KSP has an Electronic Crimes Branch. Here are some things 

to consider. Many of the reports that you see from these agencies are limited 

to the type of searches that are completed on these devices. They may not 

contain all of the data for this device. For example, Jason Woods, our digital 

investigator/examiner, recently completed a case for Attorney Bill Maddox. 

Jason was asked to image and analyze several cell phones the police had 

seized at our client’s residence. Specifically, he was asked to retrieve any and 

all text messages from several cell phones.  Prior to this analysis Mr. Maddox 

had been provided with a report from the Commonwealth’s Attorney that 

was prepared by the KSP Electronics Crimes Branch that contained approxi-

mately 400 text messages. Jason and I agreed this was an unrealistic number 

of text messages. Jason, using SRI equipment---which is the same program 

and hardware the KSP Electronic Crimes Branch uses---- and recovered over 

100,000 text messages from the same phones. At trial the Commonwealth 

Attorney called Jason as their expert to introduce this data, NOT the KSP 

Electronic crimes branch.  

Do not overlook SD Cards and jump drives as evidence. In the 

hands of a trained professional, deleted files can be recovered 

from these devices years after the files are deleted from the me-

dia.  
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KSP Intelligence section: 

The KSP has a statewide section dedicated to intelligence. As the former di-

rector of the section told me, they have everything but a person’s tax re-

turns. Officers across the state fill out what are called “field information re-

ports”. When an officer hears or sees something that may be pertinent to 

them or a situation it is noted in these files. These field information reports 

are stored and utilized in the KSP Intelligence section. This Intelligence sec-

tion is governed by KSP Policy OM-B-02 which states in part as follows: 

Intelligence Branch: shall be responsible for collecting, analyzing and 

disseminating intelligence information in an orderly manner; main-

taining custody of the intelligence files; and entering into formal se-

curity agreements with other law enforcement agencies concerning 

the exchange of intelligence information. This Branch shall also be 

responsible for examining motor vehicle documents and providing 

motor vehicle data to all law enforcement agencies on request. In 

addition, the Headquarters Communication Section shall primarily 

be responsible for coordinating the limited radio communications for 

Headquarters staff, specialized units, and other agency users when 

necessary. This section also acts as the state control terminal for the 

appropriate entry and dissemination for LINK/NLETS messages and 

entries. The Headquarters Communication Section shall also notify 

the command staff or their designee(s) of any critical incidents or 

requests for services that may need their approval and any matters 

pertaining to Homeland Security.  

Request all field information reports. 

 

Post or Agency level intelligence file: 

Every post and many police agencies have local intelligence files on drug 

dealers. These files contain virtually every complaint that comes in on a drug 

dealer. This includes complaints about other crimes he or she may have com-

mitted. The only time I have ever seen this information was when I was a 

Trooper. However, this information may be key in identifying what really 

occurred at many of your cases as this intelligence covers multiple years.  

Request all post or agency level intelligence files. 
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Chain of Custody of Evidence: 

It is assumed that the police have relatively good controls on the chain of cus-

tody of evidence. KSP Policy OM-B-18 and OM-B-18a cover seized property 

and the storage of seized property.  

Do not make the assumption the chain of custody is sound. I recently sat 

through the deposition of the evidence sergeant at the Bowling Green State 

Police Post and was stunned to learn that they have no ledger or log in place 

for their impound lot. In effect they have no idea who is entering their im-

pound lot or what that person may be doing when they are in there.  The 

attorney I was retained by and I had both been in the lot inspecting the vehi-

cles under escort by the KSP, but there was no record of this. Parts had been 

removed from the vehicles and yet there was no record of this. Do not as-

sume the chain of custody is intact. We went into this deposition assuming it 

would last at most 10 minutes. We were wrong.  

With this being said, how many times have you seen the actual evidence log 

from the Agency or gone to the Agency and reviewed the evidence, or 

looked at the facility to see how and where the evidence is stored. The evi-

dence in the Sheriff’s Office in my home county is stored in a broom closet 

with a drop ceiling that can be accessed from anywhere in the courthouse. 

My Sheriff has no training and has 6 untrained, unpaid volunteer deputies 

working for him.  

Request not only the evidence chain of custody, the original 

complete KSP’41’s, the evidence ledger, and actually go to the fa-

cility to visualize where and how the evidence is stored and learn 

firsthand what is logged, etc. 
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Pregnancy Release Law Now Effective, B. Scott West 

On Saturday, July 14, SB 133, also known as “The Women’s Dignity in the Justice 

System Act,” became effective, providing an opportunity for pregnant women 

convicted of, or charged with, drug offenses under KRS 218A to be released into 

a residential rehabilitation facility and receive substance abuse counseling 

along with prenatal care and attention of their about-to-be-born child.  A com-

promise bill that balances the health care needs of mother and unborn child 

against the safety of the public, the bill would allow such persons to be released 

so long as they are not charged with or convicted of a violent offense under KRS 

439.3401, or a sexual offense under KRS Chapter 510, human trafficking involv-

ing commercial sexual activity, and other sexual offenses which are specifically 

named.  The bill is codified at KRS 439.3110, and is reprinted following this arti-

cle. 

Though a wonderful opportunity for our clients who meet eligibility, there are 

some gaps in the statute that have created issues that have yet to be resolved, 

and for the near term, will be resolved only as the result of motion practice: 

How long does my client have to be law abiding or else risk going back to jail?  

Another good question.  Subsection (2) of the statute provides that the person 

shall be released on her own recognizance so long as the person successfully 

meets the pregnancy release conditions, but shall be “returned to custody to 

await sentencing or to serve the sentence for the original conviction” if the 

pregnancy conditions are violated.  So what happens if the client successfully 

completes the residential rehab, and never reoffends?  

As for the person who has not yet been convicted, since the person is still 

awaiting trial, it is tantamount to being on bail.  The client still has to go to 

court and resolve the case.  This statute only allows them to be out of jail pend-

ing sentencing.  So, it would seem that the person who continues to meet the 

pregnancy release conditions would remain on bail, even through a guilty plea 

or a trial where there is a conviction, until time of sentencing, at which time the 

person will either be probated or sentenced to prison or jail, depending upon 

the offense for which the client was convicted. 

It is more complicated in the case of someone who has already been convicted.  

On the one hand, an eligible client may already be in the process of being re-

leased by the Department of Corrections, without necessity of a motion and 

hearing in court.  The statute, after all, is mandatory and does not particularly 

specify that it requires a judicial action to trigger the releasing mechanisms of 

the statute.  Presumably, the DOC will not be releasing someone outright into a 

residential rehabilitation center found by the family or friends of the pregnant 

woman.  More likely, the DOC will develop a regulation – or fit the statute into 

an existing regulation – and release the person into the supervision of a parole 

officer.  If so, it is likely that the client will stand in the shoes of anyone else who 

is paroled.  Likely, the person will “walk down” the unexpired portion of the sen-

tence in the same way that someone paroled earns his or her “street time,” so 

that if the person is law abiding for the entire length of time that represents the 

rest of the sentence, the person will be deemed to have finished his or her pa-

role.  

On the other hand, if the DOC does not automatically release the person, then 

defense counsel will likely have to file a “shock probation”-like motion in order 

to effectuate the release. Technically, it would not be shock probation because, 

unlike the statutory requirements under shock probation, the release provisions 

are mandatory, not discretionary.  Also, the 180 day limitation would likely not 

apply, although this limitation is not likely to occur anyway, as it would only 

apply in the case of someone who is still pregnant after having served 180 days 

after being sentenced.  

What about my pregnant clients who are drug addicts, and whose crimes are 

motivated by drug addiction, but who are not technically charged with a KRS 

Chapter 218A crime?  Good question.  The plain wording of the statute would 

not cover a woman who is charged with burglary 2nd degree only, even if the 

burglary were prompted by her urge to feed her addiction.  In such a case, there 

is no legal argument that the statute compels her release.  That said, if the goal 

of the statute is to promote better health for the mother and child, since burgla-

ry 2nd degree is neither violent nor sexual, there is a moral argument she ought 

to be included among those who are allowed to go to a rehab.  A motion for 

bail (if awaiting trial) or a motion for shock probation (if already convicted) 

should probably be filed, arguing that it is only just and right to include your 

client.  That said, an appeal of a denial will probably not have legs. 
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Does this statute violate equal protection?  I have heard, anecdotally, some 

lawyers argue that this statute violates the equal protection clause of the Unit-

ed States Constitution, often for different reasons.  Some argue that it violates 

because it allows women to get out on release, but not males (probably a weak 

argument), while others argue that it allows some pregnant women to get out, 

but not other pregnant women, solely based upon the crimes that are being 

charged, which often are decided by the prosecutor, perhaps arbitrarily.  There 

may be some merit to this argument; however, the result of litigation on this 

issue will not likely help the persons who are not being released.  The defense 

attorney who attempts to argue that “my client has to be released also, or this 

statute would otherwise be unconstitutional” must be aware that the anticipat-

ed end result will be that the statute might be struck down as unconstitutional, 

and then no pregnant woman will be released.   

Other questions will arise until such time as regulations are passed which ad-

dress these and other gaps in the statute.  Meanwhile, this statute provides 

relief to some clients who are expecting a child, and offers each the best chance 

she may have had or will ever get during her prosecution to give her child, as 

well as herself, a fresh start. 

*  * * * * * * * * 

439.3110   Pregnancy release conditions for eligible persons reasonably be-

lieved to have a substance use disorder.  (Effective  July 14, 2018) 

(1) As used in this section:  

 (a) "Eligible person" means a person who is:  

A pregnant woman;  

Reasonably believed by a court or the department to have a substance use dis-

order;   

Not charged or convicted of an offense that would qualify the person as a vio-

lent offender under KRS 439.3401; and  

Not charged or convicted of an offense under KRS Chapter 510, KRS 529.100 

involving commercial sexual activity, KRS 530.020, 530.064(1)(a), 531.310, or 

531.320; and  

(b) "Pregnancy release conditions" means conditions of release set by a court or 

the department for eligible persons which shall include:  

Completing inpatient residential treatment for substance use disorders;   

Not being charged with a new local, state, or federal misdemeanor or felony 

offense;  

If not yet sentenced, appearing for all required court appearances;  

If not yet sentenced, avoiding all contact with any alleged victim and any poten-

tial witness who may testify concerning the charge, unless or until the court 

removes this condition; and  

If not yet sentenced, maintaining a current address with the court.  

(2) Except as provided in subsection (3) of this section and notwithstanding any 

other statute to the contrary, when an eligible person is charged or convicted of 

any violation of KRS Chapter 218A, the person shall be released from custody 

upon her own recognizance so long as the person successfully meets the preg-

nancy release conditions. If the pregnancy release conditions are violated, the 

eligible person shall be returned to custody to await sentencing or to serve the 

sentence for the original conviction under KRS Chapter 218A as well as the sen-

tence for any subsequent charges or convictions, if any.  

(3) If an eligible person is housed in a jail that provides treatment for substance 

use disorders or in a jail that transports prisoners for treatment, this section 

shall not apply.  

Effective: July 14, 2018  

History: Created 2018 Ky. Acts ch. 115, sec. 8, effective July 14, 2018.  

Legislative Research Commission Note (7/14/2018). Pursuant to 2018 Ky. Acts 

ch. 115, sec. 12, that Act shall be known as the Women’s Dignity in the Justice 

System Act. This statute was created in Section 8 of that Act. 
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Member News and Information 

New Members  

 
Please welcome the following new members: 
 
 
Josh McIntosh, Covington         Clay Kennedy, Louisville 
 
Sean Marcum, Lexington       Barclay Bannister, Princeton 
 
Carlos Moran, Mayfield                      Mitchell Ryan, Murray   
 
David Steele, Ft. Mitchell                   Robert Smith, Louisville    
 
Leanna Homandberg, Covington 
 

Please welcome the following new life member: 

Scott White, Lexington  

 

 

Please extend your congratulations to Board member and 
criminal defense attorney Bradley Clark. Mr. Clark received 
the 2018 Kentucky Bar Association Young Lawyer's Division 
Outstanding Young Lawyer Award for 2018 on June 14th, 
2018 at the KBA Convention. The Outstanding Young Law-
yer Award honors a Kentucky attorney who has excelled in 
the practice of law, and community service.  Mr. Clark was 
recognized for his courtroom victories as well as his service 
in teaching CLEs and performing pro bono expungement 
clinics. 

 

We have an ongoing promotion for Public Defenders. Any pub-
lic defender, regardless of years of practice, can now join 
KACDL for $50 for 12 months. Hurry up and tell your friends -- 
this offer expires December 31, 2018. They can join online 
here.  

 

 

 

We now have a website user guide. To learn how to navigate 
our tech world, please click here to access an easy to follow 
guide.    

 

 

SCHOLARSHIP OPPORTUNITIES 

Important News and Updates 

Do you have an intern, friend, or family member graduating law school? Give 

that graduating law student a gift of KACDL membership! Law students can join 

for one year at a rate of $25 and membership includes FREE CLE registrations!  

Get a member application here.   

Are you a young defender or do you know a young defender who wants to be a 

member of KACDL? We have sponsorships available.  

 Get a Young Defender Scholarship Application here.  

Active Member News 

https://www.kycriminaldefense.com
http://www.kacdl.net/content.asp?contentid=169
http://www.kacdl.net/Files/Webpage%20guide.pdf
http://www.kacdl.net/files/KACDL%20Membership%20Application.pdf
http://kacdl.membershipsoftware.org/Files/KACDL%20Young%20Member%20Defender%20Fund%20Application.docx
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Greeting Members! 

I trust that you have had a wonderful summer. Are you taking 

advantage of all your member benefits? Don’t work harder, 

let us help you! Remember, KACDL is a strong organization 

that provides many resources: 

 

 

 

 

 

 

 

 

 

 

 

 

Need help with something not listed? If we cannot help, we 

will get you in contact with someone who can.  Contact us! 

 

 

Humbly serving you, 

Donna Brown       

 

 

 

 

 

 

 

 

 

 

 

 

 

EXECUTIVE DIRECTOR’S COLUMN  

KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 326  

Hebron, KY 41048    

KACDL is a 501 (C)(6) non profit and as such relies 
deeply on your donations.  Please help us continue our 
mission. 
 
Donate to KACDL's General Fund 

 
Donate  

Sponsor a Young Defender 

Sponsor a Young Defender today! Your donation is 100% tax 

deductible and will support a Young Defender desiring to join our 

organization. Regular Young Defender Membership rate is $50 

per year for Public and $75 per year for Private. 

 

 

DONATE NOW 

DONATE NOW 

Thank You to 

those that have          

donated! 

mailto:director@kacdl.net
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=2

