
KACDL: Advocating Key Liberty Issues; Educating Criminal Defense Practitioners; Advancing Justice for Kentuckians 

Cicely Lambert, Editor   cjlambert@metrodefender.org 

KACDL NEWS 

Mark your calendars now for the annual seminar.  We have a terrific 
annual seminar lined up.  It is November 4 at the Galt House.  The board 
meeting is the afternoon before.  Watch your email for more information.   
 
KACDL achieved its goal of passing a felony expungement bill.  I am 
pleased to report that KACDL is making good progress on our 4 goals for 
2016.  One of our goals was to pass the felony expungement bill.  With the 
courageous leadership of Rep. Owens and the collaboration of Smart on 
Crime and other groups, this bill passed.  But KACDL was not done with the 
passage of the bill.  KACDL’s expungement efforts were led by Julie Kaelin, 
Damon Preston, and Brad Clark, working with DPA under the leadership of 
Molly Rose Green.  Molly and Julie prepared excellent materials for clients 
as well as volunteer attorneys.  Four public meetings were held and KACDL 
attorneys, public defenders, civil legal services attorneys, and other attorney 
volunteers helped educate hundreds of clients who showed up for help.  I 
am proud of KACDL for this good work helping restore our fellow 
Kentuckians. 
 
Doubling our attendees at our DUI seminars and achieving 400 paid 
members are works in progress.  We haven’t achieved these two goals 
but not for lack of trying.  The DUI seminar in May in Louisville was a terrific 
event, and Will Zeveley and Jerry Cox knocked it out of the park.  As I write 
this, the DUI seminar in Northern Kentucky looks good, and hopefully we’ll 
have good attendance. 
 
Amy Hannah, Julie Kaelin, Brent Cox, and David Ward have been working 
to meet our goal of 400 paid members by the end of the year.  With the help 
of our new Executive Director, Donna Brown, we have identified former 
members and encouraged them to pay their dues and come back into the 
organization.  We have offered 18 month memberships. A new website is 
being created.  A brief bank is in the works.  And I am encouraging all board 
members to come to the November seminar and bring a new member.  
Let’s do all we can to meet this goal by the revised deadline of December 
2017! 
 
We have started to respond to important news stories.    Our final goal 
is to create a rapid response to news stories of significant importance.  Our 
first opportunity occurred with the so-called Marsy’s Law effort by victims’ 
advocate groups in Kentucky. There was a bill that passed the Senate that 
called for amending the Constitution to incorporate victims’ rights.  Sen. 
Westerfield has written several op-eds about the bill.  When it didn’t pass 
the House, we thought perhaps it was dead in Kentucky.  We were wrong.  
We have already seen op-eds in the Frankfort State Journal and the 
Lexington Herald-Leader advocating for the passage of Marsy’s Law in the 
2017 General Assembly.  I wrote an op-ed in response that was printed in 
full in the State Journal.  A shorter version has been submitted to the Herald
-Leader.  Find the full op-ed printed in the State Journal  on pages 5-7 or 
here  http://www.state-journal.com/2016/07/23/solution-without-a-problem/ 
Herald Leader here http://www.kentucky.com/opinion/op-ed/article98188782.html  

 
We have volunteers in jurisdictions who are willing to craft an op-ed 
when the situation arises.  We need more.  If you want to volunteer, 
just shoot me or Donna Brown an email. 
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MARK YOUR CALENDARS! FUTURE KACDL EDUCATION 
Leading criminal defense litigators, teaching on the latest thinking 

 
Online Registration Opening Soon! 

 
KBA approval is pending for 5.75 hours of CLE credit,     

including 1.5 hours of ethics credit 
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LEGISLATIVE NEWS, Advocating Key Liberty Issues 

 
Realities of the Kentucky Legislature, by Rebecca Ballard DiLoreto 

Summer Interim Judiciary Hearings: 

Three interim judiciary hearings have been held since the close of the legislative 
session this past spring.  

At its June meeting, the committee heard from the KSP crime lab about sexual as-
sault kits and the increase in funding to support more lab analysts to test DNA evi-
dence. Testimony was presented on the outsourcing of kits. Only one company, 
Sorenson Forensics, is handling the outsourced kits. Louisville correctional officers 
also testified in June about the growing Opioid problem in county jails. Jailers de-
scribed the significant health risk given that jailers may not have critical information 
about the opioid use of inmates. The committee was urged to provide addicts with 
treatment and access to sober housing to both improve quality of life and lower the 
chance of reoffending. The committee also heard about the success of drug courts 
and members were urged to fund more drug courts across the Commonwealth. 
Kentucky State Police also testified.  KSP acknowledged that its troopers received 
their highest pay raise ever this past year. Troopers were placed on a progressive 
pay scale for the first time in history. Though KSP is authorized to have 1,070 troop-
ers, the agency currently has only 860.  

The second interim judiciary committee meeting occurred in July at the Department 
of Criminal Justice Training in Richmond. The Commissioner of the Department 
spoke along with Justice Cabinet Secretary Tilley. The Commissioner lauded the 
great facilities to train officers.  It was noted that all officers receive Ethics training. 
Kentucky’s training exceeds that provided in other states, consisting of 23 weeks of 
basic training and 40 hours of in-service training yearly. A two hour legal update has 
been added to every class DOCJT will conduct in 2017. Training for traffic stops is 
supposed to be updated to include improvements in encounters with citizens. The 
need to recruit more women and minorities was noted. 

Implementation of SB 200 was then discussed by the Commissioner of the Depart-
ment of Juvenile Justice. The total number of probated youth has declined since 
2013 and the total numbers of committed youth declined as well. Yet, it was 
acknowledged that racial disproportionality remains high.  

Testimony from the Kentucky Fraternal Order of Police concluded the presenta-
tions. The FOP identified the First Amendment right of officers to say what they 
wanted when out of uniform as the most critical issue facing these criminal justice 
stakeholders.  

The August meeting of the interim judiciary was held in Louisville in conjunction with 
the Prosecutors’ Statewide Conference. The Commonwealth Attorneys presented a 
need to update sex offender registration laws, using the vehicle of HB 575 which 
passed the House and moved to the Senate in the spring of 2016. Legal counsel for 
the Kentucky State Police echoed the need to add more layers to the restrictions on 
sex offenders in Kentucky.  

Prefiled Bills and Anticipated Legislation:  

Representative Brent Yonts’ bill, introduced last session, that created a new class of 
gross misdemeanors as a way to reduce the number of felony offenses, will be pre-
sented at the next interim judiciary meeting. Other prefiled bills, in addition to Yonts’, 
include a bill on hate crimes and another proposed by Senator Reggie Thomas, 
amending the duty to retreat laws. Representative Rick Nelson has submitted a bill 
to reduce the filing fee for expungement from 500.00 to 200.00 dollars. Finally, Rep-
resentative Jeffery Donohue has filed a bill to authorize day reporting programs in 
criminal sentencing.  

Notably, we have seen significant promotion of Marsy’s Law by the Senate Judiciary 
Chair. Marsy’s Law is the effort originating in California and Oregon to amend the 
Kentucky Constitution with the design to reduce the constitutional rights of an ac-
cused by elevating the rights of victim to party status. We ask all of our members to 
oppose this effort in whatever venue you can access, including discussions you 
might encounter on social media, in your local paper or on radio talk shows. Our 
president, Ernie Lewis has written a powerful Op Ed expressing our position. 

We will report on the work of the Governor’s Criminal Justice Policy Assessment 
Council in our next newsletter. KACDL member and Deputy Public Advocate Da-
mon Preston is the lone voice for criminal defense on this body.  

Your legislative agent would appreciate hearing from anyone with recommendations 
on areas of focus for KACDL in the upcoming legislative session. Please send any 
ideas, comments, suggestions and concerns to Rebecca.DiLoreto@gmail.com. We 
welcome any members who are willing to make the trip to Frankfort to testify during 
the legislative session. Though it will be a short session in 2017, we have both op-
portunities with Representative Yonts’ bill as well as the concerns presented by the 
Marsy’s Law campaign and proposals for more punitive sex offender registration.  

 

Rebecca Ballard DiLoreto practiced as a public defender with DPA for twenty-
five years, beginning as a trial lawyer in Richmond, KY and then handling appeals. 
In 1996, she became the inaugural manager of DPA's Juvenile Post Disposition 
Branch. Thereafter, she directed the DPA Post-trial Division for ten years, then 
became the inaugural director of the DPA Lexington Public Defender Office. Upon 

retirement from DPA, she worked for over seven years for the Northern Kentucky Children’s 
Law Center. She is currently the Legislative Agent for KACDL and the Executive Director of 
the Institute for Compassion in Justice.   

mailto:Rebecca.DiLoreto@gmail.com
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KACDL TAKING ACTION, Advancing Justice 

 

KACDL calls for Secretary Tilley to appoint a member rep-

resentative to The Kentucky Criminal Justice Policy As-

sessment Council: 

“While there is an eminently qualified public defender named to the Council, 

there are no private criminal defense lawyers.  Our request is that one be 

named.  Private criminal defense lawyers bring a unique perspective to the 

problems that exist in the criminal justice system.  They can offer insights 

that others may not have.  They have been on virtually every task force ad-

dressing these problems over the last two decades. “ 

                                                      —-  KACDL President Ernie Lewis 

Marsy’s Law Response 
 
 
 
 

I am writing in response to the op-ed written in the Herald-Leader on July 14, 2016, 
by Eileen Recktenwald of the Kentucky Association of Sexual Assault Programs.  
Ms. Recktenwald asserts that Kentucky should alter its state constitution to enshrine 
victims’ rights therein.  While on its face it may seem like a good idea and have a 
certain appeal, the Kentucky Association of Criminal Defense Lawyers believes it is 
both unnecessary and potentially damaging to our system of justice. 
 
Marsy’s Law is a solution without a problem.  Our criminal justice system is 
often described as a three-legged stool—two advocates arguing about the facts and 
the law before an independent and neutral judge.  One advocate, the criminal de-
fense lawyer, represents the interests of the accused person.  The other advocate, 
the prosecutor, represents the interests of the State, the victim, and justice itself.  
This system has worked well over centuries to discover the truth and to lead to a fair 
result. 
 
Marsy’s Law, however, seeks to add a fourth leg, and to place a thumb down square-
ly on the side of a victim.  As a result, the advocate for the defense would face a 
prosecutor and an advocate for the victim, perverting the presumption of innocence 
and skewing the results.  The consequences, intended or otherwise, would be more 
time spent in pretrial detention by defendants that are presumed innocent, with at-
tendant negative effects on fair trials and on burgeoning jail populations, as well as 
more eligible defendants being denied probation, shock probation, and parole.  Our 
bloated prisons would become filled to the brim, costing the Department of Correc-
tions, with a budget of over $500 million today, even more.   
 
One would expect that a radical proposal such as this was precipitated by horror 
stories of injustice in which the courts are running roughshod over the interests of 
victims.  There have been few of those stories.  My experience as a criminal defense 
lawyer for 39 years has been that the criminal justice system by and large bends 
over backwards to respect the needs and interests of victims.   
 
Unless the advocates for this constitutional amendment can produce multiple signifi-
cant examples of injustice, we should not change the system that has been carefully 
balanced over time by permanently changing our constitution.  If judges and prosecu-
tors are acting in ways detrimental to victims, the remedy is at the ballot box, not by 
creating an entirely new criminal justice system with a victim’s attorney sitting at a 
third table in the courtroom. 
 
 
 
 

  Don’t forget! Help Needed!   We have volunteers in jurisdictions who are 

willing to  craft an op-ed when the situation arises.  We need more.  If you want 

to volunteer, just shoot Ernie or Donna Brown an email at www.director@kacdl.net  
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Kentucky already has significant provisions to ensure victims have rights in 
court.  We now have a “Victim’s Bill of Rights” in Kentucky.  It can be found in 
KRS 421.500.  It guarantees many rights to victims, including: 

The right to a “special advocate” if the victim is a minor or legally incapacitated. 
The right to information from law enforcement about protective, emergency, 

social, and medical services, crime victim compensation, community 
based treatment programs, the criminal justice process, the arrest of the 
accused, and how to register to be notified when a person has been re-
leased from prison or jail.   

The right to be provided information from law enforcement and prosecutors on 
how they may be protected from intimidation, harassment, and retaliation.  

The right to information from prosecutors about when criminal justice proceed-
ings are occurring, including scheduling changes. 

The right to information from prosecutors notifying them of judicial proceedings 
related to their case, including pretrial release, conditions of release, 
charges against an accused, the defendant’s plea, the trial date, changes 
in custody status, changes in trial dates, the verdict, the sentencing date, 
notice of any parole board hearings, the appeal, and hearings related to 
shock probation or bail pending appeal. 

The right to make an impact statement for consideration by the court at the 
time of sentencing.  This impact statement “shall be considered by the 
court prior to any decision on the sentencing or release, including shock 
probation, of the defendant.”  In her op-ed, Ms. Recktenwald stated that 
the victim in the Stanford rape case had a right “that many sexual assault 
victims here in Kentucky do not: the constitutional right to have her voice 
heard in court.”  What she doesn’t say is that the only difference is be-
tween a constitutional right and a statutory right.  And it is the placing of 
this right in the constitution that is so very dangerous and ill-considered.   

The right to information about how to register for notification of the defendant’s 
release from jail, prison, or a psychiatric facility.   

The right to be consulted by the prosecutor on the disposition of the case in-
cluding dismissal, release pending judicial proceedings, any conditions of 
release, a negotiated plea, and entry into a pretrial diversion program.   

The right to return of all property belonging to the victim. 
The right for law enforcement and prosecutors to inform employers of the need 

of the victim to attend court proceedings. 
The right to have a victim’s advocate accompany the victim to court proceed-

ings and to “provide moral and emotional support.”  Many prosecutors’ 
offices have state-funded victims’ advocates providing these and other 
services to victims.  

 
 Does this sound like victims do not have rights and that their interests are being 
ignored, such that a constitutional amendment is required?   
 
A constitutional amendment is the wrong mechanism for changing the law.  
As mentioned above, Kentucky passed a “Victim’s Bill of Rights” back in 1986.  It 
has been amended and expanded five times since then.  The process of proposing 
changes to the rights victims have in court has been working to strengthen those 
rights based upon experiences in courtrooms across Kentucky.  In contrast, if the 
state constitution is amended, that will be embedded law which will be difficult to 
change once enacted.  The statutory process works fine.   
 
There are unintended consequences to this proposal.  Senate Bill 175 was 
Kentucky’s version of Marsy’s Law proposed in 2016.  There are several dangerous 
provisions in that proposal that could produce unintended consequences.  For ex-
ample, one provision gives a right to be “respected and protected by law in a man-
ner no less vigorous than the protections afforded to the accused in the criminal 
and juvenile justice systems to … be heard in any proceeding involving release, 
plea, sentencing, disposition, parole, and any proceeding during which a right of the 
victim is implicated.”  Accompanying this provision is another one giving the victim’s 
attorney the right to “seek enforcement of the rights enumerated in this section and 
any other right afforded to the victim by law in any trial or appellate court with juris-
diction over the case. The court shall act promptly on such a request and afford a 
remedy for the violation of any right.”  Does this mean that, if the judge sets a de-
fendant’s bond in the amount of $5000 as a condition of pretrial release, the vic-
tim’s attorney is allowed to argue against the bond, and then appeal the judge’s 
decision?  Would the victim’s attorney be permitted to sit at counsel table during a 
trial and to give an opening and closing argument?  Would they have a right to 
cross-examine witnesses?  Would the victim’s attorney be able to oppose the pros-
ecutor’s plea offer, or to argue against a prosecutor’s offer of probation?  If the 
judge decides to put the defendant into treatment for a drug addiction, could the 
victim’s attorney argue against that in court and then appeal it for years to come in 
the appellate court if he loses?  Would victims who didn’t have the resources to 
secure an attorney be eligible to retain one at taxpayer expense?  Will we need to 
create a Department of Victims’ Advocacy with a multi-million dollar state budget? 
 
What if a defendant’s attorney, perhaps a busy public defender, needs more time to 
prepare a defense?  SB 175 would give the victim’s attorney a right to insist on a 
“prompt conclusion” of the case.  In that case, the victim’s attorney could oppose a 
defendant’s motion for more time to prepare the defense, pitting the rights of the 
victim to a prompt resolution with the right of the defendant to a fair trial.   
 
What Ms. Rechtenwald really wants is for victims to be able to litigate all actions in 
a criminal case so that decisions by a judge that the victim dislikes can be chal-
lenged and reversed.  This reveals an unwarranted cynicism about the criminal 
justice system and gives a false impression that it is not working for a just outcome 
for all parties.  
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Often, the entire point of a trial is to determine who the perpetrator is and who 
the victim is.  Because Marsy’s Law gives the rights to victims pretrial, that prede-
termines who a victim is.  Yet, it is often the case that the jury is called upon to de-
termine if a crime has occurred at all, or if it occurred, who the perpetrator is.  Under 
Marsy’s Law, an innocent person erroneously charged with a crime who was asking 
to be released on bond, would be faced with a victim’s attorney arguing to keep the 
innocent person in jail pending trial. 
 
This proposal is damaging to the office of prosecutor.  Implicit in Ms. Recken-
wald’s op-ed is that prosecutors are failing in their duties to protect and argue for 
victims.  Prosecutors are charged with representing the interests of the Common-
wealth and victims of crime.  They have victims’ advocates in their offices supporting 
and assisting victims.  They routinely stay in touch with victims and follow the bill of 
rights accorded them.  Yet, implicit in Marsy’s Law, is dissatisfaction with the job 
they are doing.  They want more.  They want their own personal attorney to advo-
cate for them and be in a position that is equal to and, in some situations, superior 
to the elected prosecutor.    
 
This proposal would alter significantly the adversary system as we know it.  
Let there be no doubt about it.  The system we have now in place, which has oper-
ated under the present Kentucky Constitution and functioned well since the late 
1800s, would be turned on its head in ways we cannot imagine.   
 
No one opposes providing redress to crime victims.  However, Marsy’s Law is a 
radical proposal that is rife with potential conflicts and innumerable problems that do 
not serve the interests of justice for all.  Our state constitution has served us well – 
let’s not tamper with it when there is no legitimate reason to do so.   
 
Ernie Lewis 

Louisville native Julie Kaelin has been practicing criminal defense in Jefferson and its 

surrounding counties for over ten years, first as a Staff Attorney in the Adult Division of 

the Louisville Metro Public Defender's Office, and then in private practice. She continues 

a commitment to indigent defense by participating in the conflict panels of various public 

defender agencies and by serving as Chair of the Louisville Bar Association's Public 

Interest Section, through which she trains other attorneys to handle expungements for 

those in need through the Legal Aid Society's volunteer lawyer program. She is also on 

the Board of the Kentucky Association of Criminal Defense Lawyers, and is licensed in 

federal court.  

VOLUNTEER  LAWYERS 

SORELY NEEDED 

  

This year, the possibility of felony expungement 

finally became reality for thousands of deserving 

Kentucky citizens. Clean Slate Kentucky and KACDL, in partnership with local legal 

aid offices, hosted information sessions in Hazard, Paducah, Lexington, and Coving-

ton. The sessions were well-attended by Kentucky citizens in need and those willing 

to help. Additionally, Clean Slate Kentucky organized a list of attorneys willing to 

take on one or more felony expungement cases pro bono and paired them with indi-

gent clients. Many of these attorneys came from KACDL.  This was a great way to 

show the state that KACDL lawyers care!  

Funding for the position which enabled Clean Slate Kentucky to organize and pair 

attorneys with clients in need has now ended. As a result, attorneys who are willing 

to take on pro bono cases should now renew their interest with their local Legal Aid 

Office (listed below). Those who have not previously volunteered can sign up by 

contacting their local office. The current list of volunteer lawyers simply is not very 

long, and the need is so great. We urge all KACDL members to take on at least one 

client this year who is in need of felony expungement but cannot afford it. If you need 

resources to help you through the process, we have a guidebook we can send to 

any member attorney. We also have attorneys willing to answer questions should 

they arise. Please sign up today – and change someone’s life for the better. 

South-Central and Western Kentucky: Kentucky Legal Aid  https://www.klaid.org/  

South-Central and Eastern Kentucky: Appalachian Research and Defense Fund  http://www.ardfky.org/  

Louisville: Legal Aid Society  www.laslou.org  
 
Central, North, and Northeast Kentucky: Legal Aid of the Bluegrass  http://www.lablaw.org/  

Molly Green of Clean Slate Kentucky speak-

ing at the Covington Expungement Workshop 

where over 70 people attended.  

https://www.klaid.org/
http://www.ardfky.org/
http://www.laslou.org
http://www.lablaw.org/
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Waste in Kentucky’s Correctional System: $46M 

Ed Monahan, public advocate, can be reached at: ed.monahan@ky.gov or 502-545-8230 

 
 

 
Criminal defense lawyers know well that there is unnecessary incarceration of citi-
zens in our jails and prisons at great cost to Kentuckians.  
 
The Kentucky Criminal Justice Policy Assessment Council chaired by Secretary John 
Tilley heard testimony at its August 16, 2016 meeting from Kentucky Department of 
Corrections (DOC) reentry leaders. Their theme is that reentry is “A Second Chance 
to Make a First Impression.” 
 
In 2010, DOC implemented a validated risk and needs assessment tool titled, Level 
of Service/Case Management Inventory (LS/CMI). The LS/CMI assessment is con-
ducted by institutional and probation and parole staff. It has various risk to recidivate 
levels. According to DOC, the evidenced based response to those offenders evaluat-
ed as very low and low risk is to “get out of the way and leave them alone. Intensive 
treatment for low risk offenders can actually INCREASE risk of recidivism.” 
 
During 2015, 42,277 assessments were conducted in adult institutions, jails and half-
way houses, and by probation and parole.  
 
The August 16, 2016 presentation reported on the Kentucky inmate risk levels and 
indicated that 11% of Kentucky’s prison population is very low or low risk. 
 

 

The state prison population as of August 15, 2016 was 23,796, which is 1,949 above 

projections: 

 

 

 

 

mailto:ed.monahan@ky.gov
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Meanwhile, there are now 11,309 of the 23,796 total state inmates being housed in 

county jails: 

 

 

How much waste is there? 
What do we make of all of this? A reasonable person could conclude that keeping 
low risk people imprisoned is a waste of money, and even worse has unintended 
consequences.  
 
Kentucky now has 2,617 people in prison that are low risk. At $17,700 per inmate 
per year, that is unnecessarily costing taxpayers $46.3 million. 
 
There is a better way Kentucky. 

          

Unreliable Field Drug Tests Result In Innocent 
People Pleading Guilty  

http://www.huffingtonpost.com/barry-scheck/unreliable-field-drug-tes_b_11016904.html  

 A recent article in the Huffington Post, authored by Innocence Project co-
founder Barry Scheck, has turned the spotlight on the true fact that thousands of 
innocent defendants across the country are pleading guilty to drug possession 
crimes that are based upon false positive field tests. 

 The proliferation of “accelerated prosecution” schemes initiated by prosecutors 
in many of our Kentucky courts have created a quandary for both public defend-
ers and privately retained defense lawyers: should a client charged with a signifi-
cant controlled substance possession (or trafficking) offense be counseled to ac-
cept a guilty plea to a lesser/probated charge within weeks or even days after 
being stopped by law enforcement, when the basis of the charge is a scientifically 
questionable  field test (or an officer’s say-so)? 

 The article highlights a fair and sensible solution to this problem, which has 
been initiated by the Harris County (Houston) District Attorney Office’s Conviction 
Integrity Unit. (Imagine that—a prosecutor’s office with a Conviction Integrity Unit.) 
Their policy is that no defendant could plead guilty without a confirmatory drug 
test. Alternatively, this type of policy could be modified to allow conditional pleas, 
which would require the withdrawal of the guilty plea if the testing demonstrated 
the absence of a controlled substance. 

 As criminal defense advocates, we should take the first step in our respective 
jurisdictions to convince prosecutors, police administrators, legislators and the 

public to institute fair policies for plea bargains in drug cases. 

    Larry D. Simon After receiving a Juris Doctorate (J.D.) from the University of 
Louisville School of Law in 1980, Simon served as an Assistant Commonwealth’s 
Attorney in Jefferson County through 1985.  Since entering private practice he has 
defended people charged with criminal offenses in state and federal courts at trial, 
appellate and post-conviction levels, and litigated cases under 42 U.S.C. Section 
1983, as well as other federal and state personal injury claims resulting from govern-
mental misconduct or negligence.  In addition to his private practice, Simon has con-
tinuously served as appointed conflict counsel under the Criminal Justice Act in the 
U.S. District Courts for the Western District of Kentucky and the Southern District of 

Indiana, as well as conflict counsel for the Louisville-Jefferson County Public Defender Corporation and 
the Kentucky Department of Public Advocacy. Simon served as President of the Kentucky Association of 
Criminal Defense Lawyers and is a member of the National Police Accountability Project. Previously 
Simon served as Chair of the Louisville Bar Association’s Criminal Practice Section and as a member of 
the LBA’s Committee on Professional Responsibility.  He was recognized as the LBA’s Pro Bono lawyer 
of the year in 1992  

Educating Criminal Defense Practitioners 

http://www.huffingtonpost.com/barry-scheck/unreliable-field-drug-tes_b_11016904.html
http://www.huffingtonpost.com/barry-scheck/unreliable-field-drug-tes_b_11016904.htmlC:/Users/KACDL/Documents/2015
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Miranda v. Arizona as Applied in Kentucky 

Brian Scott West, KACDL Education Chair,  can be reached at brianscott.west@ky.gov  

 

The United States Supreme Court’s decision in Miranda v. Arizona, 384 

U.S. 436 (1966) turns fifty years old this year.  In celebration of this mon-

umental case, throughout 2016 KACDL will publish articles in each news-

letter about how the Miranda decision has been interpreted in Ketucky.   

When is a person considered to be “in custody” for purposes of triggering the read-

ing of Miranda rights?  The general rule is that a person is “in custody” if a reason-

able person would not believe he is free to leave.   

 In Beckham v. Commonwealth, 248 S.W.3d 547,551 (Ky. 2008), the Kentucky 

Supreme Court held: 

In order to determine if a person was in custody, a court must 

determine “whether, considering the surrounding circumstances, 

a reasonable person would have believed he or she was free to 

leave.” A reviewing court must be careful to use an objective 

standard in determining whether a person was in custody be-

cause “the initial determination of custody depends on the objec-

tive circumstances of the interrogation, not on the subjective 

views harbored by either the interrogating officers or the person 

being questioned.” 

In this case, the Defendant was held “not to be in custody” when he gave the sev-

eral statements that were used against him.  A brief summary of the facts giving 

rise to his statements are as follows:   Beckham was the last person seen with a 

woman who was found badly beaten (and would later die) in a motel room.  Thus, 

being a suspect, investigating officers obtained a search warrant for samples of 

blood, saliva, body hair, head hair, and pubic hair from Beckham and to take nude 

photographs of him.  The warrant was issued, and the officers went to look for 

Beckham.  About an hour later, they found him at his cousin’s house and went to 

the door to “ask” him if he would speak with them.  He apparently agreed to speak 

to the officers, whereupon they transported him in a police vehicle to a local proba-

tion and parole office.  There he was questioned for two hours, and then agreed to 

make a written statement, at which time he was left alone to write it out.  It took 30 

minutes to write.  Shortly thereafter, he also gave police permission to retrieve his 

clothes, and he was driven back to this cousin’s home in a police vehicle to get 

them.  Then, for the first time, they told him about the search warrant, and they 

took him to the hospital to obtain the evidence specified in the search warrant.  He 

did not object.  By this time, the police had also viewed surveillance video which 

corroborated part of his statement.  A few hours later, the police told Beckham that 

there had been a “dramatic turn of events” or a “dramatic discovery” and asked 

him if he had anything he needed to say to them. Beckham then said something 

about needing help, after which the police first read him his Miranda rights.  Being 

informed of his rights, Beckham exercised his right to counsel, thereby ending the 

interrogation nearly seven hours after the police first encountered Beckham at his 

cousin's house. 

Query:  In custody?  Would a reasonable person think he was in custody, as op-

posed to being free to leave at any time? 

The Court thought not, “on the balance.” 

This case presents some factors suggesting that Beckham was 

in custody, primarily the length of the interrogation and the pres-

ence of multiple officers. But the weight of the evidence tends to 

show that Beckham was not in custody. Specifically, the officers 

testified that they informed Beckham he was free to leave and 

that Beckham never showed any inclination to leave or other-

wise to stop speaking and cooperating with them. And Beckham 

offered nothing at the suppression hearing to rebut the officers' 

testimony.  So, on balance, we conclude that the trial court cor-

rectly determined that Beckham was not in custody. 

248 S.W. 3d 553. Contrast this case with Senseman v. Commonwealth, 

2012 WL 2053357 (Ky. App. 2012)(unpublished), where the Court of Ap-

peals found that the defendant was in custody for Miranda purposes.  In 

that case, the defendant was charged with the murder of his daughter 

who he claimed to have found lying limp in her playpen.  He called 911, 

and paramedics showed up but were unable to revive her.  The emergen-

cy room physician suspected Sudden Infant Death Syndrome (SIDS).   
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Following an autopsy, it was discovered that the child suffered from a severe brain 

injury which was determined to be the result of blunt force trauma, which was said 

to have occurred between minutes and two hours of the child’s discovery by the 

defendant. 

Based on these findings, a detective with the Sheriff's office contacted the defend-

ant to come to the sheriff's office for questioning, saying that he wanted to discuss 

the results of the autopsy.  Defendant was on his way to make funeral arrange-

ments for his child, but he agreed to come later.  On his way back from the funeral 

home, he arrived at the sheriff's office accompanied by his wife and son.  The de-

tective then took the defendant alone into an interrogation room and left his family in 

a waiting area. He proceeded to tell the defendant about the findings of the autopsy, 

that Chloe's injuries had been incurred close to the time of her death, and that be-

cause the defendant was the only adult with Chloe, he must have caused her death. 

The defendant expressed distress and confusion, but the detective persisted. The 

defendant consistently denied that he had done anything to hurt his daughter, but 

the detective pressed on, stating that “the science is 100%” that defendant had 

caused the head injury to his child. 

Finally, another detective aggressively leaned into the defendant’s face, pointed his 

finger, hit the table, yelled at him, and left. Finally, the defendant speculated that 

maybe he had pushed her head into the side of the playpen and that he was afraid 

that perhaps he may have handled her too roughly. The first detective then asked 

him to make a written statement so that his wife would know what happened in his 

own words. Only after the detective obtained this statement did he read Miranda 

warnings to inform him of his rights. He immediately placed him under arrest. 

The Court of Appeals relied upon the test in U.S. v. Salvo, 133 F.3d 943, 950 (6th 

Cir.1998) to determine whether, under the facts, a reasonable person would think 

he was in custody: 

Courts utilize several factors when analyzing whether suspects 

were “in custody” prior to receiving Miranda warnings. These in-

clude:  (1) the purpose of the questioning; (2) whether the place 

of the questioning was hostile or coercive; (3) the length of the 

questioning; and (4) other indicia of custody such as whether the 

suspect was informed at the time that the questioning was volun-

tary or that the suspect was free to leave or to request the officers 

to do so; whether the suspect possessed unrestrained freedom of 

movement during questioning; and whether the suspect initiated 

contact with the police… 

2012 WL 2053357, at *2-3. Applying those factors to the facts of the case, the Court 

of Appeals found that the Defendant was in custody because: 

 The purpose of the questioning was admittedly to elicit a confession from the 

defendant.  The detective testified at the suppression hearing that he was a 

suspect in the child's death, that he believed that the defendant had either 

caused the injuries or that he was concealing information about the perpetrator.  

 

 The detective admitted (and so testified) that he did not know whether the de-

fendant would be allowed to leave when the interview began. 

 

 The place of the questioning was hostile, intimidating, and coercive. Further-

more, although his wife and son had accompanied Senseman to the sheriff's 

office, Detective Wilson separated him from his family and placed him in a 

small, windowless “criminal investigation” room. 

 

 Significantly, Detective Wilson, who initiated the contact, did not advise 

Senseman that he was free to leave or that the interview was voluntary.  The 

detective testified that he did not advise Senseman that he had a choice, and 

he never offered to postpone the interview until after the child’s funeral. He also 

did not inform Senseman that he was free to leave after arriving or at any point 

in the questioning. Moreover, at two different points during the interview, Detec-

tive Wilson stepped out of the room. Both times he instructed Senseman “to 

stay put” in the room. 

One of the most disturbing aspects of the “objective” test and the Salvo factors are 

that the police are often in control of every one of those factors.  They can ask nice-

ly, they can make sure the environment is not lonely or coercive, they can use the 

“good cop” routine to put people at ease.  Unless the defendant at some point in 

time does something to suggest unease or discomfort with having to ask questions, 

or asks whether he can leave, Kentucky courts are likely to find that an objective 

person would not know they were in custody, because they were never led to be-

lieve they were not free to go.      Next Time:  What is a “state actor” for Miranda purposes? 
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Wil Zevely is a charter board member of KACDL and writes a regular DUI column, 
Z’s DUI Tip. He is also KACDL’s main presenter at our highly regarded DUI Seminars.  
He is a 1972 graduate of Chase Law School and a partner in the Florence, Kentucky law 
firm of Busald, Funk and Zevely. From 1972-83 he served as the Boone and Gallatin 
public defender. He has tried hundreds of DUI cases since 1972. As one of the preemi-
nent DUI litigators in Kentucky, he presents to a variety of Kentucky groups on DUI 
including KATA, KBA, KACDL, and many local Bars. He has an undergraduate degree 
in chemistry which gives him an extra edge in the intricacies of the breathalyzer. As a 

member of the Ohio Bar, he has practiced regularly under Ohio’s per se law. . He has co-authored, Ken-
tucky Driving Under the Influence Law with District Judge Stan Billingsley, the only complete analysis of 

Kentucky’s DUI law. 
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Missed this years DUI Seminar? Do not worry, 

KACDL holds DUI Seminars twice a year in the 

Spring And Fall.  We look forward to seeing 

you in  2017! 

Anyone who registered and paid for Friday, August 26th Seminar but was unable to 

attend, please contact Donna Brown, Executive Director at www.director@kacdl.net  

or by phone at 502-594-1375.  We will gladly mail you presenter material or transfer 

your registration to another CLE seminar. Refunds are  board discretion and not 

guaranteed. 
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KACDL Life Member, Frank Mascagni, helps get  

client’s conviction reversed and vacated. 

PATTON (SAMUEL) VS. COMMONWEALTH OF KENTUCKY, 
2016 WL 4098759 

 

On July 29, 2016 the Kentucky Court of Appeals rendered an opinion in SAMUEL 
PATTON V. COMMONWEALTH OF KENTUCKY which REVERSED the conviction 
and ordered it VACATED. This is a great defense opinion. 

 Frank Mascagni and Leslie Smith represented the defendant/appellant post-plea/
pre-sentencing and on appeal by filing the brief (Leslie) and oral arguments before 
the court (Frank). 

This 11 page opinion is to be published. It held the plea agreement was not entered 
into knowingly, voluntarily, and intelligently and the trial court's admission of hearsay 
evidence was reversible error. The court said it was reversible error when the trial 
judge "...PERMITTED THE BOLSTERING ...of the prosecuting witness'  testimony 
by the use of 3 other witnesses( mother, police officer and doctor) in the guilt phase. 

Mr. Mascagni’s favorite line in the opinion was its criticism of "...the testimony of 
Coffey and Vincent, which are so factually similar to evidence which appellate 
courts have held to be palpable error that it defies those decisions to attempt to dis-
tinguish them."  

http://law.justia.com/cases/kentucky/court-of-appeals/2016/2014-ca-001115-mr.html  

KACDL member, Mike Sopranik of One Logic Source, 
LLC is a CCIP, Certified Cyber Intelligence Profes-
sional. Contact: Mike@onelogicsource.com 

 

Cyber Intelligence in Criminal Defense Investigations 

Cyber intelligence is the process of examining and analyzing posts on 
social media, blogs, website forums and classified websites. As more people 
share their personal lives online, critical information relevant to your criminal de-
fense cases can be garnered online. 

According to a Pew Research Center study in 2014, 72% of Americans 
who use the internet utilize some form of social networking. This results in an 
enormous amount of information being shared and the defense investigator should 
be adept at accessing and analyzing these sources for information. This has be-
come such an important source of information that KSP now has employees that 
search social media for information into crimes and the people that they may think 
are responsible.  

Social media is also an invaluable tool for locating hard to find witnesses. 
Since there are many people that have no permanent address, share housing and 
have no public utilities in their names, it can be a challenge to locate them for in-
terviewing purposes or to subpoena them when the case goes to trial. People will 
share information about friends and family, their place of employment, favorite 
places to eat and drink and provide details about their habits and hobbies. All of 
this data must be analyzed in order to locate a missing witness. 

Many times witnesses will provide false address and phone number infor-
mation to law enforcement in order to deter locating them. This is very common 
and can be due to the desire to escape potential prosecution or to limit their future 
involvement in the case. 

Pictures alone can provide irrefutable proof of the client’s location when 
they are accused of being at the scene of a crime. Most social media websites 
don’t strip the metadata from images that are posted on their websites and the 
imbedded data provides the date and geolocation, when the photo was originally 
taken.  

Social media posts can also be detrimental to the defense case, by dis-
playing evidence that the prosecutor can bring into play as proof of their guilt. In 
this scenario, although the images or posts may show culpability, it provides the 
investigator with information that can be delved into to uncover conflicting interpre-
tation. It is not uncommon for people to have their social media accounts to be 
hacked and incriminating posts created in their name.  

In this case, it is critical to find out how many people have their login in-
formation and who they may have shared them with. There have been instances 
where law enforcement themselves have created posts after the accused has pro-
vided them with their account information. Dates and times of posts are critical 
evidence in the investigation process. 

Snapchat, Pinterest, Instagram, Twitter, Facebook, Youtube, Tumblr, 
Reddit, Vine, Flickr, Meetup, Classmates, Craigslist, VK, Google Plus and dating 
websites, can all provide details that can provide leads in developing a successful 
defense. 

http://law.justia.com/cases/kentucky/court-of-appeals/2016/2014-ca-001115-mr.html
https://www.google.com/imgres?imgurl=http%3A%2F%2Fcdn.c.photoshelter.com%2Fimg-get2%2FI0000JObV4TwogXo%2Ffit%3D1000x750%2FFMascagniIII020.jpg&imgrefurl=http%3A%2F%2Fbrianbohannon.photoshelter.com%2Fimage%2FI0000JObV4TwogXo&docid=rXPB6gvLKKxO_M&tbnid=2q2_
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Challenging: testing one's abilities; demanding. inviting competition  

In my home we often pick a word for the week and then see how we 

can incorporate it into our lives. Sometimes the word picks us. Late-

ly one particular word has popped up more often than I honestly 

would prefer: Challenging. I have been going around all month re-

peating over and over that famous quote from someone “If it 

doesn’t challenge me, it doesn’t change me”. Let’s face it, none of 

us are so perfect that we do not need a little change.  I know some-

one must think I need change as I have certainly been challenged! 

In this fast paced world, just trying to keep up can be challenging. This 

job is challenging. We are working on ways to make it less so and I truly 

hope you are liking the changes we have been making.  If not, please do 

not hesitate to tell me so. I would like to share a few updates, some re-

cent challenges I have faced, as well as a few challenges  for you to con-

sider too: 

New Website:  This is quite a monumental task but we are learning 

new things and feel good about where we stand. The website is currently 

on track  to be launched near our target date. We hope to have members 

using by  the end of November.  I challenge you to let me know what you 

want. Please send thoughts and suggestions to me asap as we have 

started the design development stage. 

Newsletter: I know there have been changes and there will be more. 

We are working to construct the Newsletter to include more member sub-

mitted articles as well as formatting it to work well with the new website.  

We now have a Member News section. I challenge you to consider sub-

mitting an article for our November publication.  It will be a nostal-

gic look back at the past 30 years. If you have a particular fond 

memory involving KACDL work or accomplishments, please get 

them to me.  

Education: Scott West is our new Education Committee Chair and 

he has some wonderful ideas about adding to the fantastic programs we 

already have. He has big shoes to fill following Ed Monahan but luckily 

Ed has not completely left us and continues to offer invaluable support. 

Thank you Ed for the many years you have dedicated toward serving 

KACDL.  We used Eventbrite to market and manage last weeks DUI 

Seminar. We will use again for the upcoming Annual Conference and 

Criminal Defense Seminar. An email with more details will follow soon. I 

challenge you to help Scott, please send your topic suggestions for 

our 2017 Video Seminar Series.  

Membership: Several changes have been made.  We now have a 

Student Membership option open to any law student enrolled in an ac-

credited law school in the Commonwealth of Kentucky. Student Members 

can attend all programs at no cost! The board has decided to offer a  2 

for 1 promotion to New members. Anyone joining KACDL by October 30, 

2016 will receive membership for the remaining 2016 year and the up-

coming 2017 year. I challenge each one of you to ask someone to join.  

For your convenience, a member application and member benefits 

sheet follows. 

KACDL is a wonderful organization that I am so very proud to be a 

part of.  It challenges me, therefore it changes me.  Change is good 

my friends.   It is the only way to experience growth, the only way to 

accomplish progress.  

       Warm Regards,  Donna 
KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 326  

Hebron, KY 41048    

Call for Submission: Nov 2016 Newsletter 

Edition. Category:  Looking back at 30 years.. 

Less than 1000 words . Deadline  October 15th 

EXECUTIVE DIRECTOR’S COLUMN  

mailto:director@kacdl.net
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Vince Aprile, who practices with Lynch, Cox, Gilman and Goodman 
P.S.C., was the keynote continuing legal education presenter on appellate 
brief writing at a special interactive one-day, six hour program at the Arizona 
Public Defender’s Association’s annual conference in Tempe, Arizona in 
June.  He  also presented a session on appellate oral argument during the 
conference. 

KACDL Past President Dan Goyette will be serving as the American Bar 

Association’s representative at upcoming military tribunal proceedings in-

volving alleged enemy combatants and suspected terrorists detained at 

Guantanamo Bay, Cuba.  The U.S. Department of Defense, Office of Mili-

tary Commissions, invited five non-governmental organizations, including 

the ABA, Amnesty International, the ACLU and Human Rights Watch, to 

observe the hearings scheduled in September at the Guantanamo Bay Na-

val Base (“Gitmo”). 

Mark Bubenzer has started a blog that addresses attorneys dealing 

with mental health issues, particularly anxiety, depression and suicide. He 

encourages your reading and comments at https://

trialsofluke.wordpress.com/  

Past KACDL & NACDL President Jerry Cox was elected last month as 
NACDL Treasurer. 

 

 Applauding Our Members in the Community 

KACDL members Julie Kaelin, Damon Preston, and Brad Clark worked tirelessly 

with Molly Green of Clean Slate to provide valuable resources to Kentuckians hoping 

to have their record expunged.  

KACDL says Thank You to Julie, Damon, Brad, Clean Slate Kentucky, DPA, Legal 

Aid, and the expungement clinics’ hosting sites as well to all of the volunteers who 

helped at these events. 

Molly Green of Clean Slate Kentucky speak-

ing at the Hazard Expungement Workshop 

Seven Pro Bono Attorneys assisting Kentuckians 

Larry Simon and Grover Cox once again orchestrated KACDL’s Kentucky State 

Fair Trial by Jury presentation. Many members of the community were entertained 

and educated regarding Kentucky’s trial process. Trials were held several times for 

11 days to give the public ample opportunity to experience this event. 

KACDL says Thank You to Larry, Grover, Kentucky State Fair, Actors Theatre of 

Louisville and to all of the volunteers who helped Larry and Grover during the 

event.  

Member News and Information 

https://trialsofluke.wordpress.com/
https://trialsofluke.wordpress.com/
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 KACDL  

 Membership Application 
 

 

Name _________________________________________________________ 

Address ________________________________________________________ 

City, State ZIP ___________________________________________________ 

County _________________________________________________________ 

Phone(s) _______________________________________________________ 

Email __________________________________________________________ 

Firm ___________________________________________________________ 

Bar Admission Date ____________________________________________ 

Law School _____________________________________  Year _________ 

Practice Specialties ____________________________________________ 

Interested in serving on a KACDL Committee? ___________________ 

 Legislative         Amicus            Strike Force  DUI 

I hereby certify that I am actively engaged in the defense of criminal 

cases in Kentucky as an attorney or other professional (e.g., law 

student, paralegal, investigator, social worker, etc.)  

Signature ___________________________________    Date ____________ 

Annual Dues Please circle one 

Private Practitioner (admitted 1-5 years)      $75 

Private Practitioner (admitted 5+ years)      $150 

Public Defender (admitted 1-5 years)      $50 

Public Defender (admitted 5+ years)      $100 

Associate Member (Non Attorney, Support Staff)     $50 

Law Student (Enrolled Accredited Law School in the Commonwealth of KY)    $25 

Sustaining Member     $250 

Lifetime Membership $1,000 

Please return with payment to: KACDL, P.O. Box 326, Hebron, KY 41048 
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KACDL is the only organized, statewide, all-inclusive group of criminal defense lawyers in 

Kentucky. We remain committed to penal code reform, to fairness and justice for all citizens 

accused of crimes in the Commonwealth of Kentucky, and to unwavering service to the 

criminal defense community through effective and supportive networking, advocacy and 

education. 

KACDL members are among Kentucky’s best-connected, most knowledgeable criminal defense attorneys.  Here are a 

few of the ways you can benefit:  

Opportunities to Connect 

 KACDL’s Members-only ListServ connects you 
instantly to criminal defense attorneys 
throughout Kentucky. 

 KACDL’s Find-A-Lawyer Directory makes it 
easy for prospective clients to find you. 

Opportunities to Influence Public Policy 

 Your membership is good for the profession 
and it’s the right thing to do.  KACDL is an 
effective advocate, in the legislature and in 
the courts, for indigent defense and fairer 
sentencing practices, and for helping to end 
over criminalization and the death penalty. 

  Join any of the following KACDL Committees 
to become more involved: Legislative, Amicus, 
Strike Force, or DUI.  

Opportunities to Learn 

 Attend KACDL’s CLE programs throughout the 
year at discounted rates.  Law Student 
members can attend all programs at no cost; 
Registration still required. 

 Video Seminars held each June throughout 
the state allow for members to receive CLE 
credit without paying travel expenses. 

Opportunities to Save 

 We offer substantial discounts for KACDL 
Members.  You can quickly make back your 
dues just in discounts to KACDL’s DUI 
Seminars, Video Seminars, and Annual 
Conference. 

Questions?  Email KACDL’s Executive Director, Donna Brown at director@kacdl.net or visit our website at www.kacdl.net 

KACDL MEMBERSHIP CATEGORIES 

Private Practitioner (admitted 1-5 years) $75       Public Defender (admitted 1-5 years) $50 

Private Practitioner (admitted 5+ years) $150          Public Defender (admitted 5+ years) $100 

Associate Member (Non-Attorney, Support Staff) $50      

Law Student (Enrolled Accredited Law School in the Commonwealth of KY)    $25 

 

Sustaining Member     $250 

Lifetime Membership $1,000 

 

Kentucky Association of Criminal Defense Lawyers 
P.O. Box 326 

Hebron, Kentucky 41048 

(502) 594-1375 

www.kacdl.net 

   

     

     

 

MEMBER BENEFITS 

 


