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KACDL NEWS 

Summer is quickly approaching and we have a number of upcoming 

events for our members.  Please don’t miss out on these exciting 

opportunities to learn and mingle with your colleagues.   

Our Regional Video Seminar Series will be held on June 2, 

2017 12:30 p.m. – 5:00 p.m. and on June 30, 2017 8:30 a.m. – 1:00 

p.m.  This is a terrific opportunity for our members to get last minute 

CLE’s before the end of the CLE calendar year.  This year’s seminar 

features fantastic presenters on relevant topics impacting our 

clients.    

 Once again, KACDL will participate in Trial by Jury at the Kentucky 

State Fair from August 17, 2017 – August 27, 2017.  Larry Simon will 

be reaching out for volunteers in the coming months.  It’s a great 

opportunity to get out of the office and have some fun and enjoy 

some good Fair food! 

 On October 13, 2017 we be hosting our Fall DUI Seminar in 

Lexington, Kentucky.  The horses will be running at Keeneland for 

the 2017 Fall Race Meet.  It’s a wonderful opportunity to learn and 

enjoy the scenery! 

 Our last big event for the year will be our Annual Conference on 

Friday, October 27, 2017 at the Galt House in Louisville.  Please make 

plans to join us as we finish out the year.   

June 2017 
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         The Mirage of Bail Credit by Jay Lambert 
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President Remarks 

Amy Hannah is currently the Assistant Director of Training, Performance Evalu-
ation and Special Litigation.  She has been with the Louisville Metro Public De-
fender’s Office since June of 2004.  Ms. Hannah has practiced in both the Adult 
Trial Division and the Capital Trial Division where she successfully represented 
clients facing the death penalty.  In 2009, Ms. Hannah was awarded the Clar-
ence Darrow Prodigy Award from the Kentucky Association of Criminal Defense 
Lawyers.   

You may reach her at  aihannah@metrodefender.org or president@kacdl.net 

http://www.kacdl.net/ev_calendar_day.asp?date=5/1/2017&eventid=5
mailto:aihannah@metrodefender.org
mailto:president@kacdl.net
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To view online Calendar, please click here 

 

Remember, KACDL Members are ALWAYS welcome 
at Board Meetings!  Our Next Board Meeting is 
scheduled for: 

Friday, August 11, 4:00 PM 
White, McCann, Stewart, Winchester, KY 

 

KACDL OFFICERS 

Board of Directors & Standing 
Committee Chairs 

 KACDL Board of Directors (2017) 
  

Officers* Directors-at-Large Directors ex officio Directors Emeritus 

  Jerry J. Cox (A) Mark A. Bubenzer William E. Johnson 

 President Karen Faulkner (A) R. Tucker Richardson W. Robert Lotz 

 Amy I. Hannah Frank Mascagni, III (A) David Hoskins Brad Coffman 

 President@kacdl.net Rachael Neugent (A) Larry D. Simon Bette J. Niemi 

  Damon Preston (A) J. Guthrie True Russell J. Baldani 

 President-Elect Angela Rea (A) William G. Deatherage Samuel Manly 

 David M. Ward   Ernie Lewis*   

  Brad Clark (B)     

 First Vice-President Brent Cox (B) Rebecca DiLoreto 
Frank E. Haddad, Jr. 
(d.) 

 B. Scott West Julie M. Kaelin (B) Edward C. Monahan Charles Coy (d.) 

  Nathan Miller (B) Daniel T. Goyette Mark Stanziano (d.) 

 Executive Director Patrick J. Renn (B)     

 Donna Brown Wilbur M. Zevely (B)     

 director@kacdl.net       

        

 

 

Amicus Curiae amicuscuriae@kacdl.net David Niehaus 

Lawyers Strike Force strikeforce@kacdl.net Russell J. Baldani 

Rules rules@kacdl.net William G. Deatherage 

Education education@kacdl.net B. Scott West 

DUI (Sub Committee of Education) dui@kacdl.net Rachael Neugent 

Finance finance@kacdl.net Jerry J. Cox 

Legislative legislation@kacdl.net Rebecca DiLoreto 

Membership and Governance membership@kacdl.net Daniel T. Goyette 

KACDL Standing Committees and Chairs*  

*Denotes members of the Executive Committee 

RECENT BOARD APPROVED CHANGE:  Committee Chairs can now approve member ap-

pointment; Board appointment not required. To express interest, please login to your online 

account here. Under “My Committees and Groups” click “join” and the Committee Chair will be 

in contact to discuss any open positions and/or approve your membership. 

http://www.kacdl.net/calendar_list.asp
mailto:president@kacdl.net
mailto:director@kacdl.net
mailto:amicuscuriae@kacdl.net
mailto:strikeforce@kacdl.net
mailto:rules@kacdl.net
mailto:education@kacdl.net
mailto:dui@kacdl.net
mailto:finance@kacdl.net
mailto:legislation@kacdl.net
mailto:membership@kacdl.net
http://www.kacdl.net/login.asp
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LEGISLATIVE NEWS, Advocating Key Liberty Issues 

 

Rebecca Di’Loretto, KACDL’s Legislative Agent, can be reached at 

Legislation@kacdl.net or Rebecca.diloreto@gmail.com  (859) 327-3990  

MAJOR ACTIVITIES SINCE LAST REPORT: 

The Legislative session ended on March 30th. Though 2017 was a short session, it felt quite 

long as the two Republican Chambers volleyed bills back and forth and then had some rep-

artee with the Governor’s office. Ultimately, SB 120 passed and as of April 3rd, remains with 

the Governor’s Office to be signed. This bill offers limited criminal justice reentry reform and 

a significant victory that removes the inhumane practice of public registry for children adju-

dicated in other state’s juvenile courts on sex offenses should they move to Kentucky. We 

also saw passage of SB 195 which expands expungement for juvenile court felonies and 

misdemeanors. SB 42, sponsored by Senator Schickel, passed and was signed into law. It 

permits the arrest and charging of someone for assault 4th degree at a hospital (including a 

hospital parking lot) by a police officer, even though the misdemeanor offense was not com-

mitted in the officer’s presence. HB 14, Blue Lives Matter bill, that permits the labeling of a 

misdemeanor as a hate crime if done against police officers or fire and emergency medical 

personnel. Provisions increasing annual monies directed to law enforcement foundations 

were added in the final days of the General Assembly. HB 38 expanded our ostratization of 

registered sex offenders to include  prohibiting their presence on publicly owned play-

grounds without permission of the playground managers.  HB 67 places limits on the use of 

autopsy photographs but still makes them available to defense counsel in homicide cases. 

HB 93, sponsored by Rep. St. Onge, removes from the elements of proof for first degree 

assault on a service animal that the animal was unable to return to work. HB 158, chiefly 

sponsored by Rep. Moser, amended KRS 218A.050 in defining Schedule I controlled sub-

stances. HB 200 permits the seeking of restitution when there is cruelty to horses. KACDL 

played a role in stopping HB 315 that would have grossly expanded the net to charge and 

convict persons of being part of a gang, and would have tripled the accused person’s punish-

ment in most instances. Though the bill went through the House and appeared poised to 

pass the Senate, it came to a screeching halt in the last days of the session and was not giv-

en to the Governor. SB 91, opposed by KACDL, was vetoed by the Governor and then over-

ridden by the Legislature to become law. This bill will make it easier to enforce mental 

health treatment and will likely be challenged as violative of Due Process. HB 374 expands 

on the use of federally mandated background checks for those work with minors. HB 502 

expanded to three circuit judges the number in the Sixth Judicial Circuit, allowing for the 

appointment of a Family Court Judge in Daviess County. HB 333 was sent to the Governor on 

March 30th . It defines fentanyl, carfentenil and fentanyl derivatives and enhances penalties 

while allowing for retaining prior penalties if defense counsel can prove defendant has sub-

stance abuse disorder. The Governor signed this bill.  HB 261, that would have given KY only 

one time lifetime shot at DUI first did not pass. We were the only public voice in opposition. 

KACDL also worked against SB 15, an effort to amend the Kentucky Constitution to include 

the Rights of Victims and reduce the rights of Defendants. Legislative leadership decided 

about a month into the General Assembly that they were not going to move constitutional 

amendments this session. Even so, the lobbying coalition, Marsy’s Law for ALL spent 

$56,968 with $40,000 of that for advertising. In the final days of the GA, Senator Westerfield 

filed an amendment to SB 15 that would ensure only private criminal defense lawyers can 

be held liable for failure to implement SB 15. More to come on this bill in the months ahead.  

ANTICIPATED ACTION IN THE INTERIM: 

The KACDL Legislative Agent will attend the Interim Judiciary Hearings, SMART meetings, 

CJPAC meetings and Juvenile Justice Oversight Committee Meetings. The Legislative Agent 

will convene an advocacy group to improve KY laws addressing sex offense charges and 

registry. Teams will also be configured and begin work to ready opposition to Marsy’s Law 

and a revised Gang Bill. We will plan for a 2018 Legislative Day(s) to celebrate the Constitu-

tion and Right to Counsel in Frankfort. We will create an array of KACDL Experts to testify at 

the 2018 Legislative Session on new bills to deepen our expertise at the Legislature and 

broaden the opportunity for KACDL members to assist in testifying before legislative com-

mittees. The Legislative Agent will teach at the KACDL summer video series. 

ADDITIONAL COMMENTS AND/OR SUGGESTIONS: 

KACDL is planning to support a Celebration of the Constitution and Our Kentucky Right to 

Counsel during the 2018 Legislative Session and is hoping to partner with  other organiza-

tions including ACLU and the KY Coalition Against the Death Penalty. The event in Frankfort 

will be held during the 2018 Legislative Session and will offer legislators and members bar-

gain CLE and will publicly celebrate the high value of the constitutional rights of accused 

persons and the necessary presence of competent counsel to defend the accused against 

the power of the state.  

 

 

mailto:legislation@kacdl.net
mailto:Rebecca.diloreto@gmail.com
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      KACDL TAKING ACTION, Advancing Justice 

Amicus Curiae Committee 

David Niehaus, KACDL Amicus Curiae Chair or Josh Reho, Vice Chair, can be 

reached at amicuscuriae@kacdl.net  

 MAJOR ACTIVITIES SINCE LAST REPORT: 

(1)  Sneed v. Burress     Cert Petition        No. 16-8047 

 On Monday April 17, 2017, the Order List showed that Mr. Sneed's petition for 

certiorari was denied at the conference of April 13th.  The Amicus Committee consulted 

with the U of L Brandeis School of Law Practicum and the National Association of Public 

Defense, the entities that actually drafted the amicus brief. After consideration, KACDL was 

listed as a signatory on the amicus brief that was filed and contributed $300.00 toward the 

cost of printing the brief in support of the petition. Although the time between submisssion 

of the amicus and the decision on the petition was short, and although the Kentucky Attor-

ney General took the unusual step of refusing to send a letter permitting the filing of the 

amicus brief, the Supreme Court Order granted the motion to file. 

(2) Christopher Walls v. Theodore Custer   No. 2015-CA-001107 

  A Petition for Rehearing was filed on February 14, 2017. No response was filed by the 
Corrections Cabinet and no action has been taken by the Court of Appeals. KACDL had filed 
an amicus brief in support of Mr. Walls' appeal. The appeal was dismissed by Opinion and 
Order so consideration of further action in support of discretionary review will depend on 
the disposition by the Court of Appeals. 

(3)  Commonwealth v. Joshua Jackson   No. 2016-SC-000530-TG 

       Commonwealth v. Telly Denson        No. 2016-SC-000531-TG 

 These are appeals arising from orders of the Warren Circuit Court dismissing ag-

gravated DUI prosecutions in which the Circuit Judge held that prior DUI convictions occur-

ring outside the 5 year lookback period (the law when the convictions were entered) could 

not be used as predicate convictions, despite the fact that the current DUI charges arose 

after the effective date of the 2016 ten year lookback expansion. The Commonwealth ap-

pealed and obtained a transfer to the Supreme Court. The Amicus Committee secured the 

permission of the attorney for Jackson and Denson to file an amicus brief. Josh Reho and 

David Niehaus drafted amicus briefs for submission in these two cases and obtained a ma-

jority e-vote for filing the briefs from the Board. They were timely filed in accordance with 

the Order of the Supreme Court granting leave to file.  The Commonwealth's reply brief has 

been filed and the appeal has been submitted to the Court.  

(4) Rogers Lacaze v. Louisiana   Cert Petition  No. 16-1125 

 The Committee received a request from Elizabeth Lockwood, a pro bono attorney 

with Hogan and Lovells, who is drafting an amicus brief to support Mr. Lacaze's petition for 

certiorari. The main issue is whether the federal standard for vacating jury verdicts in civil 

cases on the ground of a juror's false answers at voir dire also applies in criminal cases and 

exactly what that standard is. After consideration, and in light of the recent to-be-published 

Kentucky Supreme Court case of Gullett v. Commonwealth (final 4/13/2017), the Com-

mittee decided that KACDL did not have a compelling interest in this litigation that would 

materially assist Ms. Lockwood. Gullett recognizes Kentucky's unique rule that untrue an-

swers also affect the exercise of peremptory challenges. The existence of this alternate 

state ground for reversal would make the required statement of KACDL's interest rather 

complicated. Thus, the Committee decided not to partipate. The decision was sent by e 

mail to Ms Lockwood who acknowledged its receipt. 

 

Sneed v. Burress remains a remarkably wrong-headed decision 
about the limits of argument in a criminal case that can be cor-
rected only by the Kentucky Supreme Court, and, likely, only 
after a concerted campaign of in limine motions setting the issue 
up. If members or others have cases in which the defense is that 
one or more witnesses is lying, the Committee may be able to 
help in drafting a motion upon timely notice. 
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Brian Scott West, KACDL Education Chair,  can be reached at  
brianscott.west@ky.gov or  education@kacdl.net 

 

MARK YOUR CALENDARS!  

FUTURE KACDL EDUCATION 
 

 

    Legislative Update and Criminal Law Litigation  
     Program-Summer Regional Video Seminar Series 
  June 2, 2017  12:30-5:00 PM 
 
 
 
   
 
  June 30, 2017 8:30 AM - 1:00 PM 
 
 
   
 
 
 
  Advanced Dui Defense Seminar 
  Friday, October 13, 2017 9am –5pm 
  Lexington, KY 
 
  Annual Conference and Criminal Defense Seminar 

  Friday, October 27, 2016 9am-5pm 

  Galt House, Louisville, KY 
 
 

Register Today! 

For more information regarding our  
events, please access our  

Event Calendar here 

Register Today! 

Educating Criminal Defense Practitioners 

Supreme Court Criminal Rules Committee met once. Second meeting postponed.  

Proposed changes to Criminal Rules 4.50, 5.16, 8.08, and 13.10 have been sub-

mitted and will be considered. 

Contact Bill Deatherage if you have any concerns or proposals regarding Ken-

tucky’s Rules of Criminal Procedure.  

Bill Deatherage, KACDL Rules Chair, can be reached at  

rules@kacdl.net or bdeatherage@dmlfirm.com 

Rules Committee 

mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
http://www.kacdl.net/ev_calendar_day.asp?date=5/1/2017&eventid=5
http://www.kacdl.net/ev_calendar_day.asp?date=5/1/2017&eventid=5
http://www.kacdl.net/ev_calendar_day.asp?date=10/27/2017&eventid=4
http://www.kacdl.net/ev_calendar_day.asp?date=10/27/2017&eventid=4
http://www.kacdl.net/ev_calendar_day.asp?date=6/30/2017&eventid=13
http://www.kacdl.net/calendar_list.asp
http://www.kacdl.net/ev_calendar_day.asp?date=6/2/2017&eventid=5
mailto:rules@kacdl.net
mailto:bdeatherage@dmlfirm.com
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PROCLAMATION IN SUPPORT OF OBJECTIVE PRETRIAL RE-
LEASE ASSESSMENTS   

Ed Monahan, public advocate, can be reached at: ed.monahan@ky.gov  

 

The Kentucky General Assembly has determined that evidence-based practices and objec-
tive, statistically valid pretrial risk assessments shall be considered when judges make deci-
sions regarding bail, KRS 431.066 and 446.010(35); and 

The Kentucky Administrative Office of the Courts, Pretrial Division, has used an objective, 
statistically valid pretrial risk assessment since at least 2010, including an assessment im-
proved and developed by the Laura and John Arnold Foundation (LJAF); and 

The rates of those released pretrial have increased since the usage of the objective, statisti-
cally valid pretrial risk assessments; and 

Studies of the data of 100% of those released pretrial, which track the performance of those 
released, show that persons classified as “low risk” come back to court and do not commit 
new criminal offenses while on release approximately 94% of the time, and that persons 
classified as “moderate risk” come back to court and do not commit new criminal offenses 
while on release approximately 88% of the time; and 

The Kentucky Supreme Court issued Order 17-01 (February 14, 2017), Authorization for the 
Non-Financial Uniform Schedule of Bail Administrative Release Program. This Order is man-
datory statewide, and relies upon the classification system in the objective, statistically valid 
pretrial risk assessment, to provide for “own recognizance” release in non-violent, non-
sexual, non-aggravated/multiple offense DUI misdemeanors for persons who are “low risk” 
or in the bottom half of those classified as “moderate risk;” and 

Based upon the experience of Kentucky in using the LJAF pretrial risk assessment tool and 
the documented success it has demonstrated in terms of the return to court rate and the 
minimal occurrence of new offenses by those released from pretrial custody, various other 
states and jurisdictions are exploring ways to adopt the LJAF tool and adapt it into their pre-
trial release decision-making processes; and   

Notwithstanding Kentucky’s success and the interest and emulation of other states and juris-
dictions, there continues to be some opposition to using objective, pretrial risk assessment 
tools by certain persons, groups and organizations, the primary claims being that such in-
struments are not race neutral, or worse, are race-biased against minorities;  

The Kentucky Department of Public Advocacy (DPA), the statewide public defender 

program whose mission in Kentucky is to competently, diligently and effectively 

represent the indigent accused in all cases in which jail is a potential penalty, dis-

putes such claims and objections based upon the experience it has had with the 

risk assessment tool in the thousands of cases in which its clients have been affect-

ed. DPA believes such claims are unfounded and refuted by the comprehensive, 

reliable data that has been collected. 

Therefore, DPA proclaims support of objective pretrial release risk assessments, and de-
clares: 

• The pretrial release data studied after implementation of the LJAF tool currently in use 
by Kentucky shows that, once an arrestee has been classified into one of five risk cate-
gories (low, low-moderate, moderate, moderate-high, and high), the persons classified 
by risk level and released succeed or fail at virtually the same rate, regardless of race, in 
in terms of coming back to court and not engaging in new criminal activity.  LJAF reports 
that “black and white defendants at each risk level fail at virtually indistinguishable 
rates, which demonstrates that the [pretrial risk assessment tool] is assessing risk 
equally well for both whites and blacks, and is not discriminating on the basis of race.”  
LJAF has issued a graph to illustrate this point: 

 

 

 

 

 

 

 

 

 

Source: “Results from the First Six Month of the Public Safety Assessment CourtTM 
in Kentucky,” LJAF, July 2014, located at www.arnoldfoundation.org  

As can be seen, those who are classified as being in the “low risk” category for 
either failing to appear or committing a new crime, fail by a difference of only 4%, 
whereas the failure rate in all other categories differs by either 1% or 0%. 

mailto:ed.monahan@ky.gov
http://www.arnoldfoundation.org
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• Currently, there is no data tracking the percentage of black arrestees and 

white arrestees in each classification category.  While the United States Cen-

sus Bureau’s most recent data suggests that Kentucky’s African-American 

population is approximately 8.3%, there is no data published which shows 

whether persons are classified into each risk category in relative accordance 

with that race’s representation within Kentucky.  It has been suggested by 

some persons, groups and organizations that objective pretrial risk assess-

ments classify black arrestees as “high risk” at a percentage that is dispropor-

tionate to the African-American population as a whole and, therefore, it is 

discriminatory.  DPA has no way of knowing, without looking at specific data, 

whether it is true that black arrestees are being classified as “high risk” dis-

proportionately to their population as a whole.  That said, if it is true, then 

the pretrial risk assessment tool (which is based primarily upon the criminal 

records of the persons assessed) is EXPOSING prior discriminatory practices in 

arrest, prosecution, conviction and sentencing, which practices pre-dated the 

use of the pretrial risk assessment tool.  Rather than being discriminatory, the 

LJAF tool IDENTIFIES where potential discrimination or, at least, dispropor-

tional prosecution and sentencing has occurred or is occurring.   

• DPA strongly believes, however, that one of the ways to decrease racially dispropor-
tionate practices and/or discrimination is to reduce the recidivism that results from 
over-incarceration of pretrial arrestees who are presumed innocent.  An LJAF study of 
66,014 cases over a 2-year period of time showed that, generally, the longer a person is 
incarcerated pretrial, the more likely it is that the person commits a new crime when 
compared to a similarly charged counterpart who is released within 24 hours of arrest.  
The results are contained in the graph below: 

 

 

 

 

 

 

 

 

 

 

Source: “Pretrial Criminal Justice Research” LJAF, November, 2013,  
located at www.arnoldfoundation.org 
 

For any arrestee, black or white, there is significantly less chance that person will commit a 
new crime if released pretrial within 24 hours.  Over time, DPA believes that this will help 
reduce the racial disparities in arrest rates, as arrest rates in all racial demographics will 
decline. 

DPA calls for opponents of risk assessments whose objections are based upon claims of ra-
cial disparity to finance or conduct an independent study comparing the pretrial detention 
rates of all persons, and all races, for a statistically significant period of time prior to and 
after the implementation of a risk assessment tool like that of LJAF.   

DPA believes strongly that the pretrial release rate of all races will increase after use of the 
tool, both as a percentage of arrestees, and in terms of the raw numbers of persons actually 
released. And public safety will not be adversely affected; indeed, it will improve as recidi-
vism declines. 

If you believe our experience and analysis is incorrect, prove us wrong. 

 

 

Edward C. Monahan 

Public Advocate 

http://www.arnoldfoundation.org
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The Mirage of Bail Credit 

 In 2011 the Kentucky legislature passed HB 463 in an effort to address chronic prison and 

jail overcrowding. As of February, 2017 there were 23,106 prisoners held in county jails in 

Kentucky; a nearly 20% increase since 2011. Of the 125 county jail facilities in Kentucky, two

-thirds are over-capacity with many more operating at near-capacity.  One component of HB 

463 was the “bail credit” provision in KRS 431.066(5)(a). It states that, “…regardless of the 

amount of bail set, the court shall permit the defendant a credit of one hundred ($100) per 

day as a payment toward the amount of bail set for each day or portion of a day that the 

defendant remains in jail prior to trial. Upon the service of sufficient days in jail to have 

sufficient credit to satisfy the bail, the defendant shall be released from jail….” It is clear that 

KRS 431.066(5)(a) creates a presumption (i.e., “… the court shall permit…”) in favor of bail 

credit.  

 If, for example, a defendant is arraigned and held in lieu of a $500 bond, he or she will be 

allowed a credit of $100 per day toward the $500 bond and, in this example, would be re-

leased after serving five days in pretrial detention without posting any cash bond. Bail credit 

is directed toward releasing from custody defendants who would otherwise be released but 

are instead held on relatively low bonds, typically as a result of their own indigency.  Ac-

cording to the Department of Public Advocacy, about 74% of criminal defendants in Ken-

tucky are indigent. Many of those in pretrial detention are held in lieu of bonds of only a 

few hundred dollars that people of means could post. While there are exceptions for sex 

offenders and violent offenders, most defendants in pretrial detention are eligible for bail 

credit.  

 Unfortunately, the reluctance of courts to extend to defendants the presumption of bail 

credit has undermined the promise of reductions in jail populations. A recent example in 

Jefferson County is typical. During a one-week period in February, 2017, only a single Dis-

trict Court defendant out of 307 was granted bail credit. There have only been nominal 

improvements in recent weeks. Recent days have seen 0 of 64 defendants released on bail 

credit, 5 of 75, 3 of 93, 0 of 82 and 1 of 71. 

 The court, in deciding whether to allow bail credit, may deny it to an otherwise eligible 

defendant if he or she is found to be either a danger to others or a flight risk. See KRS 

431.066(2). In making these determinations the court is to consider the Pretrial Risk Assess-

ment, promulgated and administered by the Administrative Office of the Courts. The Pretri-

al Risk Assessment is “an objective, research-based, validated assessment tool that 

measures a defendant’s risk of flight and risk of anticipated criminal conduct while on pre-

trial release pending adjudication.” See KRS 446.010(35). Despite Pretrial Risk Assessments 

which routinely find defendants to be at low or moderate risk for reoffending or failing to 

appear, courts are so routinely denying bail credit that the only reasonable conclusion is 

that they are simply choosing to ignore the Pretrial Risk Assessments.  

  The defendant who has been denied bail credit in District Court may seek relief through 

the filing of a habeas corpus petition in Circuit Court or by an expedited appeal if he or she 

is denied bail credit out of Circuit Court. More than seventy-five such Petitions have been 

recently filed in Jefferson County. These Petitions have raised the failure of the District 

Court generally to grant bail credit in the face of a statutory presumption in favor of it, fail-

ure to consider a defendant’s indigency in setting bond, the failure to document in writing 

the reasons for denying bail credit and the failure to force the Commonwealth to demon-

strate by clear and convincing evidence the specific grounds justifying what amounts to 

indefinite pretrial detention. While these efforts have heretofore foundered primarily on 

mootness issues, the repeated efforts of practitioners across the state in raising them will 

hopefully bear fruit in the future. 

Jay Lambert,  Louisville Metro Public Defender Director of Training and 
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               Will Your Client Receive Credit for HIP  

 

 An issue that has confronted some practitioners in our office has been whether clients will 
receive credit for participation in a home incarceration program (HIP), or under what circum-
stances they will receive credit. This confusion may have stem from (apparently) contradictory 
decisions of the Kentucky Court of Appeals and the Kentucky Supreme Court as well as a 
change in the law in 2012.  

 In Weaver v. Commonwealth, 156 S.W.3d 270 (Ky. 2005), the Kentucky Supreme Court was 
confronted with the issue of whether the defendant was "in custody" for the purposes of the 
escape statute where he was on home incarceration prior to trial. The Court held that he was: 

Appellant urges that his participation in the home incarceration program 
was a "constraint incidental to release on bail," thereby excepting him 
from the escape statute. This argument is necessarily predicated on a find-
ing that Appellant was actually released on bail; he was not. No bail was 
ever set or paid in this case. Rather, Appellant was released to the home 
incarceration program instead of being released on bail. A distinction ex-
ists between a person released on bail versus other forms of pretrial re-
lease, and it is patently evident that the General Assembly intended this 
distinction. KRS 27A.360(1) requires a trial court to include in its disposi-
tion of a case whether a defendant is being released "on bail or pretrial 
release" (emphasis added). Moreover, KRS 431.517 speaks directly to the 
issue at bar, while also emphasizing that the General Assembly intended 
that a distinction exists between release on bail versus other forms of 
pretrial release. KRS 431.517 provides Home incarceration may be ordered 
as a form of pretrial release, subject to the conditions imposed by the 
provisions of KRS 532.200 to 532 .250.  

532.220(2), in turn, provides that violation of the terms of home incarcera-
tion may subject "the home incarceree to prosecution under KRS 520.030 
(escape)." Such penalties are not available to a defendant who has violated 
the conditions of his release on bail. Rather, a defendant acting in violation 
of the terms of his release *272 on bail is subject to having his bail bond 
forfeited. RCr 4.42( 1). Therefore, we cannot conclude that Appellant had 
been released on bail. 

 Id. at 270. In other words, Weaver appears to make a distinction between people who are 
released on bail with home incarceration as a condition (not "in custody") and people who are 
released to home incarceration in lieu of bail ("in custody"). In other words, under Weaver, a 
defendant who is released on home incarceration pretrial without any additional conditions is 
"in custody" whereas a similarly situated defendant who is released on the same conditions of 
home incarceration but also has to post a $ 1.00 bond is not "in custody" because home incar-
ceration is a constraint incidental to release on bail.  
   
 Tindell v. Cornmonwealth, 244 S.W.3d 126 (Ky. Ct. App. 2008) doubled down on that logic 
with a question that's much closer to what we're looking at here. In Tindell, the defendant was 
bonded out on charges and was ordered to be on "house arrest." He was ultimately convicted 
but his sentence was probated with 12 months of home incarceration. His probationary sen-
tence was revoked, and he moved for credit for the time spent in post-conviction home incar-
ceration and pretrial house arrest. The trial court granted his credit for post-conviction HI but 
denied the pretrial, and the defendant appealed. The Court ultimately held that he was not 
entitled to credit for the time on pretrial house arrest:  
 

While the holdings in Weaver and Buford appear to be contradictory, the 
facts of Tindell's case are clearly distinguishable from those in Weaver. In 
Weaver, the defendant was not actually released on bail, but was re-
leased to the home incarceration program instead of being released on 
bail. The Supreme Court noted that KRS 27A.360 creates a distinction 
between release on bail and release on any other form of pretrial release. 
The Court also pointed out that KRS 431.517 authorizes home incarcera-
tion as a form of pretrial release subject to the conditions imposed by the 
provisions of KRS 532.200 to 532.250. Moreover, KRS 532.220(2) specifies 
that a person who violates the terms of home incarceration may be sub-
ject to prosecution for escape. Thus, the Court in Weaver concluded that, 
where home incarceration is imposed as a form of pretrial release in lieu 
of bail, a defendant who violates home incarceration is subject to prose-
cution under KRS 520.030. Weaver, 156 S.W.3d at 271-72.  

Unlike in Weaver, Tindell was released on bail. The trial court imposed 
"house arrest" as an additional condition of his release on bail. While the 
distinction makes little practical difference from Tindell's perspective, the 
General Assembly's intent to draw such a distinction is clear from the 
applicable statutes. Id. Under the circumstances, Tindell was not entitled 
to credit for the time which he spent on pretrial home incarceration. Id. 
at 128.  
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 Subsequently, in Peek v. Commonwealth, 2010 WL 1929102 (Ky. Ct. App. 2010), the de-
fendant was released on pretrial "home incarceration" without electronic monitoring, and 
was denied credit for that time, and appealed.   
 

Peek concedes that he was never monitored during his pretrial release. 
He argues, however, that he was subject to more stringent regulations 
than the conditions set forth [in KRS 532.220].  

The Commonwealth counters that this Court's holding in Tindell v. 
Commonwealth, 244 S.W.3d 126 (Ky.App.2008) is preclusive to Peek's 
claim. Upon careful review, we agree. In Tindell this Court reaffirmed 
the rule that "a defendant is not entitled to jail- time credit for time 
spent in home incarceration ordered as a form of pretrial release." Id. 
at 128 (citing Buford v. Commonwealth, 58 S.W.3d 490, 491-92 
(Ky.App.2001)). Like the defendant in Tindell it is clear from this record 
that Peek was released on bail, but with the additional requirement 
that Peek be confined to his home except for certain approved excur-
sions. See id. Peek expressly agreed to this arrangement in writing and 
in open court.  

KRS 431.517 does authorize home incarceration as a form of pretrial 
release; however, this alternative to bail is subject to the conditions set 
forth in KRS 532.200 to 532.250. Id. Peek concedes that he was never 
subjected to the stringent monitoring and scheduling conditions set 
forth in those provisions. Accordingly, Peek's argument that he was in 
some form of" custody" pursuant to KRS 431. 517 which entitled him 
to jail time credit for the time spent during his pretrial release is with-
out merit.  

 Id. at 1-2. In the quoted passage, the Court nods to Tindell, but then goes on to imply that 
if Peek had been "subjected to the stringent monitoring and scheduling conditions" the 
Court quoted, then he would have been entitled to credit, Tindell notwithstanding.  
 
 Then, two years later, in Wilson v. Commonwealth, 2012 WL 2899601 (Ky. Ct. App. 2012), 
the Court went back with the reasoning in Tindell:  
 

[Appellant] concedes that he was released to HIP after having "posted 
bond," yet argues that he had not been "released on bail." We find this 
to be a distinction without a difference and note that the Kentucky 
Revised Statutes and Kentucky Rules of Criminal Procedure use the 
terms "bail," "bond," and "bail-bond" interchangeably. Clearly, the 
record contains reference to a "bail bond." According to the law of the 
Commonwealth as set forth herein above, this is determinative of 
whether Jason was entitled to credit for the time he spent in HIP. The 
court below correctly determined that he was not, and we affirm.  

Id.  
 
 It was perhaps in recognition of the confusion that, in 2012, KRS § 532.245 was enacted 
which expressly granted credit for time spent in pretrial home incarceration, pursuant to 
the provisions of KRS § 431.517 and limited to prospective application.  
 

 Post-2012, in Schooley v. Commonwealth, 2015 WL 510660 (Ky. Ct. App. 2015), the de-
fendant was convicted of various offenses and moved for credit to be awarded for time 
spent under electronic monitoring pretrial and was denied. The Kentucky Court of Appeals 
had the following to say:  
 

Schooley's second, and final, argument to this Court is that he was 
entitled to credit for time spent on electronic monitoring prior to his 
trial. In support of his argument, Schooley cites to Kentucky Revised 
Statutes (KRS) 532.245, which mandates credit for time spent in pretri-
al home incarceration pursuant to KRS 431.517. After careful consider-
ation, we hold that KRS 532.245 does not extend to time spent on elec-
tronic monitoring, when such monitoring fails to rise to the statutory 
definition of home incarceration.  

The language of KRS 532.245 is clear that "[t]ime spent in pretrial 
home incarceration pursuant to KRS 431.517 shall be credited against 
the maximum term of imprisonment assessed[.]" KRS 532.245(1). 
Home incarceration ordered pursuant to 431.517, is defined as:  

the use of a monitoring device approved by the 
commissioner of the Department of Corrections to 
facilitate a prisoner's ability to maintain gainful em-
ployment or to participate in programs approved as 
a condition of his or her incarceration, or both, using 
the person’s home for purposes of confinement[.] 

….  
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….  

While home incarceration is one form of electronic monitoring, not all 
electronic monitoring rises to the level of confinement found in home 
incarceration. For example, electronic monitoring is common in cases 
which involve a substantial violation of a domestic violence order, in 
order to record location and movement of repeat offenders. KRS 
403.761. This monitoring, however, does not confine the participating 
party to their home under the conditions of KRS 532.220(1), but in-
stead merely tracks his or her movement. The legislature has also dis-
tinguished home incarceration from other forms of electronic monitor-
ing in KRS 431. 520, which recognizes that courts may impose various 
conditions upon a defendant receiving pretrial release. Therein, the 
trial court is granted the ability to consider both electronic monitoring 
and home incarceration, a dear indication that the two are not inter-
changeable. KRS 431.520(5).  

In the case before us, the trial court's order setting bond contained the 
following conditions: no violations of the law; obtain / maintain full-
time employment; submit to electronic monitoring; have no contact, 
directly or indirectly, with the victim or her family; and submit to drug 
and alcohol testing through pretrial services. The trial court's language 
is clear that Schooley was ordered only to submit to electronic moni-
toring, and not home incarceration. If the trial court had intended 
Schooley to submit to the more restrictive conditions of home incar-
ceration, it would have plainly stated so . . . [t]hus, we conclude that 
Schooley was not engaged in a level of electronic monitoring encom-
passed by KRS 532.200's definition and KRS 431.517's implementation 
of home incarceration and is therefore not entitled to credit under KRS 
532.245.  

 Id. at *2. Schooley, then, despite not being flagged as such, effectively abrogates the pre-
2012 decisions discussed above and recognizes the change in the statutory landscape sur-
rounding home incarceration.   
 
 Presently in the Commonwealth, so long as the conditions of the home incarceration are 
consistent with those set forth in KRS § 532.210 and 532.220 (which, as noted in Schooley, is 
more restrictive than simple electronic monitoring), then time spent in home incarceration 
are ultimately credited against the defendant’s final sentence.  
 
 

Guy Hamilton-Smith, JD, is a 2011 graduate of the University of Kentucky College of Law and 
is the Law Clerk and I.T. Administrator at the Lexington, KY firm of Baldani, Rowland & Rich-
ardson. He lives in Lexington with his fiancé, Laura, and enjoys coffee, bowties, and bad 
puns.  
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      KACDL, Getting Involved 

Hardin County Expungement Roundtable  

Melanie Foote give an overview of who 
qualifies and the process 

Damon Preston presenting to audience 

Law Day 2017 celebrated in the Jefferson Square Park 

Accepting an invite from the Friends of the Jefferson County Pub-
lic Law Library, KACDL President, Amy Hannah, Executive Direc-
tor Donna Brown, and Board Member Julie Kaelin joined several 
other Jefferson County Organizations to celebrate the 14th 
Amendment in downtown Louisville.  

On April 25, KACDL cosponsored with DPA and the Kentucky Career Center the 
“Let’s Get All of Kentucky Working” Expungement Roundtable in Radcliff, Ken-
tucky.  DPA Deputy (and KACDL Board Member) Damon Preston and DPA Educa-
tion Attorney Melanie Foote taught service providers, community members, and 
local leaders about expungement opportunities under the new law and then were 
joined by KACDL member Julie Kaelin to give individual case consultation with any-
one who had questions about their personal expungement options. 
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Member News and Information 

New Members  

Please welcome the following new members: 

Law Students 

Sidney Garrett, University of Kentucky College of Law 

Ross Stanton, University of Kentucky College of Law 

 

Important News and Updates 

The old listserv kydefenders@kacdl.net is no longer accessible.  To communicate with 
membership, please use the Member Forum to post comments and submit inquiries. 
YOU MUST SUBSCRIBE TO EACH FORUM TO GET EMAIL NOTIFICATIONS OF 
POSTS.  

 

Board meeting minutes are now available online and are bookmarked in your Member 
Account. 

 

Do not miss this fabulous opportunity! For a limited time, you can purchase this book through 
KACDL at a discounted rate of $79.95 with $20 of the purchase directly supporting KACDL 
and its many programs. To watch a short promotional video featuring Editor Ed Monahan 
highlighting parts of the book, please click this link https://vimeo.com/218841469/d3dff82b04  

To order by mail, please complete this order form and mail along with payment to: Attn: Book 
Order, KACDL, Po Box 326, Hebron, KY 41048 

To order online, log in to your member account and select “My Committees and Groups”. To 
purchase, click “Join” and enter your contact and payment information.  

The book will be mailed directly to you at the address provided. Please allow two weeks for 
processing and delivery. Thank You for your purchase! 

In January 2017,  KACDL Member Vince Aprile was the University of Louis-
ville Brandeis School of Law Alum of the Month.  You can access the Alum 
of the Month January 2017 page at http://louisville.edu/law/news/alum-of-
the-month-j-vincent-aprile-ii.   

Active Member News 

Do you have an intern, friend, or family member graduating law school? It is a 

great time of year to give that graduating law student a gift of KACDL member-

ship! Law students can join for one year at a rate of $25 and membership in-

cludes FREE CLE registrations!  Get a member application here.   

https://vimeo.com/218841469/d3dff82b04
http://kacdl.membershipsoftware.org/Files/Tell%20the%20Client's%20Story%20order%20form.docx
http://www.kacdl.net/login.asp
http://www.kacdl.net/forum.asp
http://louisville.edu/law/news/alum-of-the-month-j-vincent-aprile-ii
http://louisville.edu/law/news/alum-of-the-month-j-vincent-aprile-ii
http://www.kacdl.net/files/KACDL%20Membership%20Application.pdf
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Greeting Members! 

Four words for you: SUMMER!!!! SCHOOL IS OUT! 

Some of you may not have kids or have kids that are the 
“independent ones” (please read with a James Earl Jones voice for 
the full effect).  You know, the ones who are in their mid 20’s mini-
mum. 

I am going to just apologize now as mine are not,  there is a real 
possibility that I will answer the phone when you call and be mid-
stream in “how to” instructions with my kids.  Please forgive me 
but I am trying to raise them to be those “independent ones” and 
keep them from ever needing your representation (keeping it real, 
the younger one is still an unknown).  

I am hoping the slow days of Summer are truly just those. Time 
rejuvenating and enjoying the blessings of parenthood. I am truly 
hoping I survive our family trip to Yellowstone too. It is July 21– 
August 6 and it is a really good possibility that I will be purposely 
unreachable during this time (hint: only call me in case of an emer-
gency).  

Now with my public service announcement out of the way, KACDL 
continues to be extremely busy. When you get a moment, please 
read Rebecca’s Legislative Committee update to familiarize your-
self with bills that were introduced (or have passed) at the Capitol. 
Please also continue to explore your new website, click here to 
take a look around. We have added several sections to the Advo-
cacy tab including a Member’s Only Take Action page.  Log in! This 
is the only way you can access full member benefits. For first time 
log in, click here for the "Forgot your Password" screen. Enter your 
email address that you use for KACDL communication and follow 
the prompts. Once logged in, you can check your member expira-
tion date and renew if necessary.  

KACDL has many events scheduled for the rest of the year  but I am 
most excited about the one this month. Our Legis lative Update 
and Criminal Law Litigation Program--Summer Regional  Video 
Seminar Series has greatly improved.  We will be attempting an 
across the State Q and A session at the end of the video viewing 
utilizing a conference call/screen sharing style program.  Videos 
are much improved! We have been able to utilize a new  pro gram 
that allows for HD full screen and split screen PowerPoint presen-
tations. No more unstable video and moving speakers! Each par-
ticipant will also receive access via an email invitation to the vide-
os and a recording of the Q & A session (sent after June 30th). This 
will give each the ability to re-watch and re-learn key points of 
each  presentation. I urge you to not miss out on this  affordable, 
close to  home, high value seminar! 

Truly hope you enjoy your Summer too. Wishing you many days of 
sunshine!!! 

 Warm Regards,  Donna 

 

EXECUTIVE DIRECTOR’S COLUMN  

KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 326  

Hebron, KY 41048    

http://www.kacdl.net
http://www.kacdl.net/login.asp
http://www.kacdl.net/assoc_forgot.asp
http://www.kacdl.net/ev_calendar_day.asp?date=5/1/2017&eventid=5
http://www.kacdl.net/ev_calendar_day.asp?date=5/1/2017&eventid=5
http://www.kacdl.net/ev_calendar_day.asp?date=5/1/2017&eventid=5
mailto:director@kacdl.net

